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From: Mochon, Julie

Sent: Thursday, December 15, 2016 11:11 AM

To: Kroh, Karen

Subject: FW: Comments on 6100 regulations
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From: Henery, Melissa [mailto:MHenery@nhsonline.org]

Sent: Thursday, December 15, 2016 11:05 AM

To: Mochon, Julie
Subject: Comments on 6100 regulations
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Dubois, PA. 15801

(814)371-3763 / Fax: (814)371-4638

Office of Developmental Programs
Attn: Julie Mochon

Health and Welfare Building

625 Forster Street

Harrisburg, PA. 17120

Re: Draft Comments on ODP Proposed 6100 Regulations,

Dear Ms. Mochon,

Please see attached comments in reference to proposed 6100 Regulations.

Thank you,

Melissa Henery

NHS Regional Diyector

Intellectuol and Developmentol Disabilities Division
25 East Porlo Avenare, Suite 8

Dubpoiy, PA. 15801

Office: 814-371-3763, ext 206

Mobile: 814-952-6409
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The information contained in this electronic transmission is intended only for the personal and confidential use of the designated recipient named above. This
electronic transmission may contain confidential communication, including, but not limited to, protected health information, academic records, and business
intelligence under federal and state law. If the reader is not the named/intended recipient or an agent responsible for the delivery to the named/intended recipient,
you are hereby notified that you have received this information in error. Any use, review, copying or dissemination of the information is strictly prohibited. If you

have received this information in error, contact the sender immediately by replying to this message and copying QCO@nhsonline.org. Once you have replied,
please delete this message. Thank you.
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From: Mochon, Julie
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To: Kroh, Karen

Subject: FW: Comments on 6100 regulations
Attachments: 2016.1212 PAR DRAFT 6100 Comments.docx

From: Sunseri, Danelle [mailto:DSunseri@nhsonline.org]
Sent: Thursday, December 15, 2016 11:24 AM

To: Mochon, Julie

Subject: Comments on 6100 regulations
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25 East Park Ave., Suite 8
Dubois, PA. 15801
(814)371-3763 / Fax: (814)371-4638

Office of Developmental Programs
Attn: Julie Mochon

Health and Welfare Building

625 Forster Street

Harrisburg, PA. 17120 =
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Re: Draft Comments on ODP Proposed 6100 Regulations, ’ e ‘,:
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Dear Ms. Mochon, ) :«L; e
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Please see attached comments in reference to proposed 6100 Regulations. - o
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Thank you,

Danelle Sunseri

NHS Life Sharing IDD Program Specialist
25 East Park Ave, Suite 8

Dubois, PA 15801

Office: 814-371-3763 ext: 208

Mobile: 814-249-3841

Fax: 814-371-4638

The information contained in this electronic transmission is intended only for the personal and confidential use of the designated recipient named above. This
electronic transmission may contain confidential communication, including, but not limited to, protected health information, academic records, and business
intelligence under federal and state law. If the reader is not the named/intended recipient or an agent responsible for the delivery to the named/intended recipient,
you are hereby notified that you have received this information in error. Any use, review, copying or dissemination of the information is strictly prohibited. If you
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have received this information in error, contact the sender immediately by replying to this message and copying QCO@nhsoniine.org. Once you have replied,
please delete this message. Thank you.



GENERAL PROVISIONS
§ 6100.1. Purpose.

(a) Thepurpese-ofthis-chapteristo Its various subsections specify the program and

operational requirements for applicants and providers of HCBS and supports to individuals
provided through base-funding and the Department’s duties and responsibilities relating to
payment for HCBS and base-funded services.

(b) This chapter supports each individuals with an intellectual disability or autism to achieve
greater independence, choice and opportunity in his/her life as expressed in “Everyday Lives:

Comment and Suggestion 6100.1:

Subsection (a) omits mention of an essential purpose of chapter 6100 — the adoption of
HCBS payment policies. As redrafted, (a) succinctly reflects the broad purpose of Chapter
6100 and also includes the critical reference to “Everyday Lives: Values in Action” (2016
edition) as adopted by the Office of Developmental Programs (ODP).

Values in Action” (2016 edition).
§ 6100.2. Applicability.

(a) This chapter applies to and governs HCBS provided through waiver programs approved
under section 1915(c) of the Social Security Act (42 U.S.C.A. § 1396n(c)) for individuals with
an intellectual disability or autism. Ini the event of a conflict between the provisions of HCBS
Waiver Programs or the approved State Plan and the regulations set out in this chapter, or where
the Waiver Programs or State Plan do not address the provision of or payment for a service, the
regulations shall apply.

(b) This chapter applies to State-plan HCBS for provided to individuals with an intellectual
disability or autism as authorized under the Department of Human Services’ approved Medical
Assistance Program’s State Plan. In the event of a conflict between the regulations set out in this
Chapter and related but separate licensing regulations, the licensing regulations apply and
supersede this Chapter.

(c) This chapter applies to intellectual disability programs, staffing and individual supports
that are funded exclusively by grants to counties under the Mental Health and Intellectual
Disability Act of 1966 (50 P.S. §§ 4101—4704) or Article XIV-B of the Human Services Code
(62 P.S. §§ 1401-B—1410-B).

(d) This chapter does not apply to the following:



(1) Intermediate care facilities licensed in accordance with Chapter 6600 (relating to
intermediate care facilities for individuals with an intellectual disability), except as provided
under § 6100.447(d) (relating to facility characteristics relating to location of facility).

(2) Hospitals licensed in accordance with 28 Pa. Code Chapters 101—158 (relating to general
and special hospitals).

(3) Nursing facilities licensed in accordance with 28 Pa. Code Chapters 201—211 (relating to
long-term care facilities).

(4) Personal care homes licensed in accordance with Chapter 2600 (relating to personal care
homes).

(5) Assisted living residences licensed in accordance with Chapter 2800 (relating to assisted
living residences).

- (6) Mental health facilities licensed in accordance with Chapters 5200, 5210, 5221, 5230,
5300 and 5320.

(7) Privately-funded programs, supperts services and placements.
(8) Placements by other states into this Commonwealth.

(9) A vendor fiscal employer agent model for an individual-directed financial management
service.

(10) The adult community autism program that is funded and provided in accordance with the
Federally-approved 1915(a) waiver program.

(11) Schools that provide education to students with disabilities such as licensed private schools
and approved private schools and other special education programs under the jurisdiction of the
Pennsylvania Department of Education.

(12) Child Welfare and/or Managed Care funded placements.
(13) Child Residential and Day Treatment facilities licensed under chapter 3800.
(14) Targeted Supports Management (TSM) Providers.



(15) Summer Camp Programs.

Comment and Suggestion 6100.2:

(a) The provisions of the federal waivers have not been subject to the regulatory review
process including review and approval by the Independent Regulatory Review Commission
(IRRC), the Attorney General, and the Legislative Standing Committee. Thus, it is essential
that the intended mandatory provisions of the federal waivers be reflected in regulation
consistent with the requirements of state statute and case law. See: 71 P.S. §§ 745.1 et seq.,
and case law: NW. Youth Services, Inc. v. Department of Public Welfare, 66 A. 3d 301 (Pa.
2013); Borough of Bedford v. D.E.P., 972 A. 2d 53 (Pa. Cmwlth. 2009).

(b) PAR’s suggested text assures clarity and avoids conflict and controversy in the
application of the regulations.

§ 6100.3. Definitions.

The following words and terms, when used in this chapter, have the following meanings,
unless the context clearly indicates otherwise:

Adult Autism Waiver - An HCBS Federal waiver program approved under section 1915(c) of
the Social Security Act (42 U.S.C.A. § 1396n(c)) and designed to provide community-based
supports to meet the specific needs of adults with autism spectrum disorders

Agency with choice (AWC) - A type of individual-directed, financial management service in
which the agency is the common law employer and the individual or his representative is the
managing employer.

Allowable cost—Expenses considered reasonable, necessary and related to the support
provided.

Aversive Conditioning - The application of startling, painful or noxious stimuli in response to
the exhibition of behavior in an effort to modify the behavior.

Autism spectrum disorder (ASD) - A developmental disorder defined and diagnosed in
accordance with criteria established in the Diagnostic and Statistical Manual latest edition in
effect at time of diagnosis.

Base-funding only support - A State-only funded county program support provided through the
county program to either an individual who is not eligible for an HCBS or for a service that is
not eligible as an HCBS.



Base-funded services: A service funded exclusively by a grant to a county under the Mental
Health and Intellectual Disability Act of 1966 or Article XTV-B of the Human Services Code.

Based-funded support coordination - A program designed to provide community-based

services to locate, coordinate and monitor needed services for individuals who receive services
through base-funding.

Chemical restraint - Use of drugs or chemicals for the specific and exclusive purpose of
controlling acute or episodic aggressive behavior. A chemical restraint does not include a drug
prescribed by a health care practitioner or dentist to treat the symptoms of a specific mental,

emotional or behavioral condition, or as treatment prior to or following a medical or dental
examination or treatment.

Conflict of interest - A situation in which a provider or provider staff can derive a personal
benefit from actions or decisions made in the delivery of HCBS.

Consolidated Waiver - The federally —~ approved program designed to enable persons with an
intellectual disability to live more independently in their homes and in their community.

Corrective action plan - a document prepared by a provider following a written determination
by the Department of non-compliance with a provision(s) of this Chapter. The plan establishes

timelines, person(s) responsible for the implementation and monitoring of corrective action
steps.

Cost Report - A data collection tool utilized by the Department to collect expense and utilization

information from a provider that may include supplemental schedules or addenda as reasonably
may be requested by the Department.

Dangerous behavior — A decision, behavior or action by an individual that creates or is highly
likely to result in harm or to place the individual and/or other persons at risk of harm.

Department—The Department of Human Services of the Commonwealth.




Designated managing entity - An entity that enters into an agreement with the Department to
perform, as the Department’s designee, administrative functions delegated by the Department.
For base-funding, this includes the county mental health and intellectual disability program.

Eligible cost—Expenses related to the specific procedure codes for which the Department
receives Federal funding.

Emergency Closure — An event that is unplanned for any reason that results in program
closure two days or more.

Family—the person or people who are related to or determined by the individual as family.

Financial management service - An entity that fulfills specific employer or employer agent
responsibilities for a participant that has elected to self-direct some or all of their HCBS.

Fixed asset—A major item, excluding real estate, which is expected to have a useful life of
more than 1 year or that can be used repeatedly without materially changing or impairing its
physical condition through normal repairs, maintenance or replacement of components.

HCBS—Home and community-based support—An activity, service, assistance or product
provided to an individual that is funded through a Federally-approved waiver program or the
Medical Assistance State Plan.

Incident - A situation or occurrence that has a high likelihood of a negative impact on an
individual.

Individual—An wesman;man adult or child who receives & home and community-based
intellectual disability or autism support or base-funded suppest services.

Lead designated managing entity - The designated managing entity identified as the sole entity
engaging in monitoring activity, audits, and conducting provider monitoring for a provider.

Mechanical restraint - a device that restricts the movement or function of an individual or
portion of an individual's body in response to the individual’s behavior. Mechanical restraints
include a geriatric chair (unless prescribed in the individual’s PSP), handcuffs, anklets, wristlets,
camisole, helmet with fasteners, muffs and mitts with fasteners, restraint vest, waist strap, head
strap, papoose board, restraining sheet, chest restraint and other locked restraints:

(i) A mechanical restraint does not include a device prescribed by a health care practitioner
that is used to provide pre/post-surgical/medical care, proper balance or support for the
achievement of functional body position.



(1) A mechanical restraint does not include a device prescribed by a health care practitioner to
protect the individual in the event of a seizure or other non-voluntary movements or physical
conditions that limit motor control and create the potential for injury.

Natural support—As-a
mstead—ef-&feim-bufsed—suppeﬁ—An act1v1ty or assistance that is prov1ded by farmly, fnends or

other community members without expectation of payment

Non-conformity - Failure to conform to or meet the expectations outlined within this chapter.
OVR—The Department of Labor and Industry's Office of Vocational Rehabilitation.

P/FDS — Person/Family Directed Support — A federally — approved waiver designed to support
individuals with an intellectual disability to live more independently in their homes and in their
community and has a capped amount of dollars that may be spent per person per year.

PSP-—Person-centered-support-plan—Person-Centered Support Plan (PSP): The

comprehensive plan for each pasrtieipant person that is developed-using-a individualized, person-
centered preeess and includes HCBS.

Physical restraint - A physical (manual) hands-on technique that lasts longer than 30
consecutive seconds and restricts, immobilizes, or reduces an individual’s ability to move
his/her arms, legs, head, or other body parts freely.

Positive interventions - actions or activities intended to prevent, modify, decrease or eliminate
challenging behaviors. These interventions or positive behavior supports include, but are not
limited to: environmental adaptations or modifications, identifying and addressing physical and
behavioral health symptoms, voluntary physical exercise, health and wellness practices,
redirection, praise, modeling, conflict resolution, trauma informed care, de-escalation, and
reinforcing desired behavior (contingent and non-contingent rewards).

Pressure point techniques - The application of pain for the purpose of achieving compliance.
This technique does not include approved physical intervention techniques in response to
aggressive behavior, such as bite release.

Provider—The A58 ey s e e the supe
to-thendidunl The person, entlty or orgamzatlon that is authonzed to dehver services under
the Medical Assistance Program including approved Waiver Programs.

Provider Applicant—An entity that is in the process of enrolling in the Medical Assistance
program as a provider of HCBS.

Remediation action plan - A document that establishes expectations and action steps to
remediate areas identified that are nonconforming with this chapter. The plan establishes

timelines, person(s) responsible for the implementation and how the provider will monitor the
action steps. '



Restraint—A physical, chemical or mechanical intervention used to control acute, episodic
behavior that restricts the movement or function of the individual or a portion of the individual's
body, including an intervention approved as part of the PSP or used on an emergency basis.

Seclusion - Involuntary confinement of an individual in a room or area from which the
individual is physically prevented from leaving.

SSI—Supplemental security income.
State plan—The Commonwealth's approved Title XIX State Plan.

Support—An activity, service, assistance or product provided to an individual that is provided
through a Federally-approved waiver program, the State plan or base-funding. A support
includes an HCBS, support coordination, TSM, agency with choice, organized health care
delivery system, vendor goods and services, and base-funding support, unless specifically
exempted in this chapter. '

Support coordination - an HCBS Federal waiver service designed to provide community-
based services to locate, coordinate and monitor needed HCBS and other support for individuals.

Vendor - A directly-enrolled provider that sells goods or services to the general public, as well
as to an HCBS program.

or willingly removing himself/herself from his/her immediate environment and placing
himself/herself alone to a room or area.

Volunteer - A person who works without compensation and under the supervision of an

Comment and Suggestion 6100.3: Common definitions for the several sets of regulations
should be included in Chapter 6100.3, and the applicability of Chapter 6100 should be noted
in each of the other regulatory chapters to promote clarity and consistency across applicable
services and programs. Edits and additional definitions are intended to facilitate the
application of the regulations.

authorized provider or family member alone with an individual in the performance of a service.

GENERAL REQUIREMENTS




§ 6100.41. Appeals.

Appeals related to the provisions of this chapter shall be made filed in accordance with 55 Pa.
Code Chapter 41 (relating to Medical Assistance provider appeal procedures) and Chapter 4300

Comment and Suggestion 6100.41:

It is suggested that this section, similar to other Department regulatory chapters and common
practice, be moved to the end of the Chapter. '

(relating to Base Funding).

§ 6100.42. Moeonitering-complianee Review of Provider Performance

(a) The Department and the Lead Designated Managing Entity may review provider compliance
with the provisions this Chapter as set forth in this section. When services are provided
across multiple counties or individual services are managed through multiple counties by
various Designated Managing Entities, one Designated Managing Entity shall perform a
provider performance review.

(b) The provider review process may include review of a provider’s policies, procedures, and
records (including invoices for applicable services) related to provision of services under this

Chapter.




(c) A provider shall complete a corrective action plan for non-compliance or alleged non-
compliance with this Chapter on a form specified by the Department within 20 days of
receipt of a written notice of a deficiency finding.

—+£g)(d) The Department or the designated managing entity, after and in consultation with the
provider, may issue a directed corrective action plan to direct the provider to complete a
specified course of action to eerreet address a vielatior finding of regulatory non-compliance ef
alleged-vielation-of thisehapter—A directed action plan is not considered a routine action and
shall be authorized only upon a written justification by the Department or managing entity of the
need for the plan. The terms of the plan must demonstrate the need for the particular corrective
action(s) and must identify the cost to the provider to implement the plan.

—&—(e) The A provider shall must comply with the corrective action plan and or directed
corrective action plan as approved by the Department or the designated managing entity.

(k) (f) The prov1der shall—keep shall mamtaln documentatmn relatmg to aﬂ—&ud-rt—-pr—ewdef

------ its
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Comment and Suggestion 6100.42:

This entire section also should be set forth toward the end of the Chapter rather than appear
at the outset. Text has been edited to reduce redundancy (i.e., Provider cooperation with
program/fiscal review mandated by the Provider Agreement and 55 Pa. Code Chapter 1101)
and to promote clarity and reasonableness.




implementation of a corrective action plan or directed corrective action plan.

§ 6100.43. Regulatory waiver exceptions.

(a) A provider may submit a request for an waiver exception of a'section, subsection,

paragraph or subparagraph of this chapter;-except-for-thefollowing:

(b) The waiver An exception shall be submitted on a form specified by the Department.

(c) The Department shall respond to a provider request for an exception within 15 calendar
days of the receipt of the exception request. If the Department does not respond within 15
calendar days, the exception shall be automatically approved and should be added to the PSP. If
the Department disapproves the exception request, it must provide written explanation for the
determination.

(e d) The Secretary of the Department or the Secretary's designee may shall grant an waiver
exception if the following conditions are met:

(1) The individual and individual’s PSP team have reviewed and documented the benefits
and risks associated with the proposed exception. Benefits that may result from granting the
exception may include increased person-centeredness, integration, independence, safety, choice
or community opportunities for an individual or a group of individuals.

g&nfeed—Follovnng approval by the Department the exceptlon shall automatlcally renew
annually as part of the PSP review and approval process unless circumstances have changed that
require modification to or removal of the exception.

10



(&)(f) The provider shall discuss and explain
individual; the outcome of the request with the affected individual(s). As necessary, modification
shall be made to the 1nd1v1duals PSP as a result of the approval of an exception request. and-with

Comment and Suggestion 6100.43: _

As a matter of format, this sub-section should appear subsequent to substantive section from
which an exception may be requested. Unnecessary and unduly prescriptive text, as noted, is
recommended to be removed. Additional text has been added to promote clarity and
reasonableness.

§ 6100.44. Innovation project.

(a) A provider may submit a proposal to the Department to demenstrate implement an
innovative project en-a-temporary-basis:

a4



(b) The innovation project proposal must include the following elements:

(1) A comprehensive description of how the innovation encourages best practice and
promotes the mission, vision and values of person-centeredness, integration, independence,
choice and community opportunities for individuals and impact on consumers.

(3)(2) A Comment and Suggestion of alternate health and safety protections, if applicable.
4)(3) The number of individuals included in the innovation project.

(5)(4) The geographic location of the innovation project.

(6)(5) The proposed beginning and end date for the innovation project.

(#)(6) The name, title and qualifications of the manager who will oversee and monitor the -
innovation project.

(8)(7) A description of the advisory committee whe that will-advise-the-innovation-projeet

will be involved in designing and evaluating the success of the innovation project.

(38) (8) The community partners (if any) who will be involved in implementing the
innovation project.

(3) (9) A request for a waiver form as specified in § 6100.43 (relating to regulatory waiver),
if applicable.

(32) (10) Proposed changes to supports.

(33) (11) A detailed budget for the innovation project.

(#4) (12) A description of who will have access to information on the innovation project.
(35) (13) The impact on living wage initiatives for direct support professionals, if applicable.

(c) The innovation project must comply with the Department's Federally-approved waivers
and waiver amendments, or the State plan, as applicable.

(d) The Deputy Secretary for the Office of Developmental Programs of the Department will
review a proposal for an innovation project in accordance with the following criteria:

12



(1) The effect on an individual's health, safety and well-being.

(2) The benefit from the innovation project to an individual or group of individuals by
providing increased person-centeredness, integration, independence, choice and community
opportunities for individuals.

(3) Compliance with the Department's Federally-approved waivers and waiver amendments,
or the State plan, as applicable.

(e) If the innovation project proposal is approved by the Deputy, the provider shall will be
subject to the fiscal procedures, reporting, monitoring and oversight as-direeted-by-the

Department-pursuant to this Chapter.

(f) The provider shall submit a comprehensive annual report to the Department;te-be-made
1abl ] blie. at the B o i -

(2) The annual report must include the following:

(1) The impact on the quality of life outcomes for individuals.
(2) Budget.

(3) Costs.

(4) Cost benefit analysis.

(5) Other relevant data, evaluation and analysis.

(h) The Department may expand, renew or continue an innovation project, or a portion of the
project, upon request and a determination that the project is compliant with terms of this

Comment and Suggestion 6100.44:

It is recommended that this section also be moved to follow sections that detail day to day
program standards. Text has been added to promote clarity and reasonableness. Section
6100.44 (d) (5) is proposed to be deleted. As written, it affords the Department unfettered
discretion essentially to adopt substantive criteria that supersedes criteria that has been
subject to public review and the regulatory process. Such “ad hoc” and publically
undisclosed additional criteria is inconsistent with the notion of objective review
transparency.

13



subsection atits-diseretion.

§ 6100.45. Quality management.

A provider shall adopt and implement an evidenced based, quality improvement strategy that
promotes continuous improvement, monitoring, remediation, measurement performance and

experience of care. In developing its quality improvement strategy, a provider should take into
account the following factors:

14



(1) The provider’s performance data and available reports from the Department’s information
reporting system.

(2) The results from provider monitoring and SCO monitoring.
(3) The results of licensing and provider monitoring.

(4) Incident management data, including data on incident target(s), repeated or serious incidents,
root cause analyses, and quarterly review of incidents.

(5) Results of satisfaction surveys and reviews of grievances.
(b) The provider shall adopt the following tasks as part of its quality improvement strategy:

(1) Goals that measure individual outcomes, experience, and quality of care associated with the
receipt of HCBS and related to the implementation of PSP.

(2) Target objectives that support each identified goal.
(3) Performance measures the provider shall use to evaluate progress.

(4) Identity of the person(s) responsible for the quality improvement strategy and structure that
support this implementation.

(5) Actions to be taken to meet the target objectives.

(e) A provider must review progress on the quality improvement strategy and update at least
every 2 years.

(f) A provider shall maintain a written copy of the quality improvement strategy to be available
for the Department to review as part of provider monitoring.

(g) This section does not apply to an SSW provider and to a provider of HCBS in the Adult

Comment and Suggestion 6100.45:

The proposed redraft of this section reflects statewide provider experience with licensing
reviews, HCBS monitoring and industry best practice.

Autism Waiver.”

§ 6100.46. Protective services.

(a) Abuse, suspected abuse and alleged abuse of an individual, regardless of the alleged
location or alleged perpetrator of the abuse, shall be reported and managed in accordance with
the following:

15



(1) The Adult Protective Services Act (35 P.S. §§ 10210.101—10210.704) and applicable
regulations.

(2) 23 Pa.C.S. §§ 6301—6386 (relatmg to Child Protective Services Law) and applicable
regulations.

(3) The Older Adults Protective Services Act (35 P.S. §§ 10225.101—10225.5102) and
applicable regulations.

(b) If there is an incident of abuse, suspected abuse or alleged abuse of an individual
involving a staff person, consultant, intern or volunteer, the staff person, consultant, intern or
volunteer may—net—hwe shall have no direct or unsupervised contact with an individual until the

abuse investigation is concluded and it has been the—mvesﬂgaﬁﬂg—ageney—has confirmed that no
abuse occurred, or if abuse has been confirmed or is inconclusive, that appropriate protective

correction action measures have been implemented.
(c) In addition to the reporting required under subsection (a), the provider shall immediately

report the allege or suspected abuse;suspeeted-abuse-or-alleged-abuse-to-the following: in

accordance with the requirements of 6100.401 — 6100.405 Incident Management of this Chapter.
1} The individual
2y p tosi 1 Lo the individual

4 The desi ; ; )

Comment and Suggestion 6100.46

(b) It is suggested that this section take in to account other outcomes of an investigation such
as inconclusive or unconfirmed. In addition, the corrective actions regardless of outcome are
critical in the protection of the individual. It should be considered that current expectations
within licensing regulations identify that an alleged or suspected target being investigated
for potential abuse may either be separated from working with individuals or supervised at
all times when working with individuals.

(c) The list of persons or entities to report to are redundant to 6100.401- 6100.405 Incident
Management.

16



§ 6100.47. Criminal history checks.
(a) Criminal history checks shall be completed for the following persons:
(1) Full-time and part-time staff persons in any staff position.
(2) Support coordinators, targeted support managers and base-funding support managers.

(b) Criminal history checks shall be completed for the following persons who provide a
support included in the PSP:

(1) Household members who have direct contact with an individual.
(2) Life sharers.

(3) Consultants.

(4) Paid or unpaid interns.

(5) Volunteers.

(c) Criminal history checks as specified in subsections (a) and (b) -shall be completed in
accordance with the following:

(1) The Older Adults Protective Services Act (35 P.S. §§ 10225.101—10225.5102) and
applicable regulations.

(2) 23 Pa.C.S. §§ 6301—6386 (relating to Child Protective Services Law) and applicable
regulations.

(d) This section does not apply to natural supports.

§ 6100.48. Funding, hiring, retention and utilization.

(2) Funding, hiring, retention and utilization of persons who provide reimbursed support shall
be in accordance with the applicable provisions of the Older Adults Protective Services Act (35
P.S. §§ 10225.101—10225.5102), 6 Pa. Code Chapter 15 (relating to protective services for
older adults), 23 Pa.C.S. §§ 6301—6386 (relating to Child Protective Services Law) and
Chapter 3490 (relating to protective services). This subsection applies to the following:

(1) Household members who have direct contact with an individual.

(2) Full-time and part-time staff persons in any staff position.

(3) Life sharers.

17



(4) Consultants.
(5) Paid or unpaid interns.
(6) Volunteers.
(7) Support coordinators, targeted support managers and base-funding support coordinators.
(b) Subsection (a) does not apply to natural supports.
§ 6100.49. Child abuse history certification.

A child abuse history certification shall be completed in accordance with 23 Pa.C.S. §§
6301—6386 (relating to Child Protective Services Law) and applicable regulations.

§ 6100.50. Communication.
(a) Written, oral and other forms of communication with the individual, and persons
designated by the individual, shall occur in a language and means of communication as best and

to the extent understood by the individual or a person designated by the individual.

(b) The individual shall hall be provided with the assistive technology necessary to effectively

Comment and Suggestion 6100.

communicate.
§ 6100.51. Grievances.
(a) The provider shall develop procedures to receive, document and manage grievances.

(b) The provider shall inform the individual, and persons designated by the individual, upon
initial entry into the provider's program and annually thereafter of the right to file a grievance
and the procedure for filing a grievance.

(¢) The provider shall permit and respond to oral and written grievances from any source,
including an anonymous source, regarding the delivery of a support.

(d) The provider shall assure that there is no retaliation or threat of intimidation relating to the
filing or investigation of grievances.

(e) If an individual indicates the desire to file a grievance in writing, the provider shall offer
and provide assistance to the individual to prepare and submit the written grievance.
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(f) The providers shall document and manage grievances, including repeated grievances.

() The provider shall document the following information for each grievance, including oral,
written and anonymous grievances, from any source:

(1) The name, position, telephone, e-mail address and mailing address of the initiator of the
grievance, if known.

(2) The date and time the grievance was received.

(3) The date of the occurrence, if applicable.

(4) The nature of the grievance.

(5) The provider's investigation process and findings relating to the grievance.
(6) The provider's actions to investigate and resolve the grievance, if applicable.
(7) The date the grievance was resolved.

(h) The grievance shall be resolved within 21 days from the date the grievance was received.

(i) The initiator of the grievance shall be provided a written notice of the resolution or
findings within 30 days from the date the grievance was received.




Comment and Suggestion 6100.52:

PAR is very encouraged by the enhanced focus on individual rights and protections
throughout these regulations and in associated licensing regulations. We believe that the
values represented in Everyday Lives are the core elements of encouraging increased
individual participation in community, and exercising their choice, control, and rights.

This section of 6100.52, however, as written, merely adds an unnecessary bureaucratic layer
to providers and families.

The concept of evaluating the potential and actual violation of rights is essential and, in fact,
is already appropriately covered in the Incident Management process which includes a
thorough investigation by an investigator who has been certified in the Department-approved
training. As part of the already well-established and robust Incident Management system, all
allegations of rights violations must be investigated. If a violation of rights is confirmed, the
existing process has established corrective action follow-up. PAR supports the clear and
currently existing requirements that thoroughly address any rights violations. The proposed
additional administrative duties and their associated costs are unnecessary, inefficient and
uneconomical. :

According to the regulations, the “rights team” is to meet every three months, regardless of
whether any actual rights violations occurred during that quarter. Why?

A second stated purpose of the “rights team” is that it reviews any and all uses of restraint
through the convening of the entire rights team, including the use of techniques which are
used for emergency scenarios in dangerous situation and those that are part of a PSP.

§ 6100.53. Conflict of interest.
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(a) The provider shall develop and comply with a conflict of interest policy that is reviewed
and approved by the provider's full governing board.

(eb) An individual or a friend or family member of an individual may serve on the governing
board.

Comment and Suggestion 6100.53:

PAR supports this as written.

§ 6100.54. Reeordieeping Maintenance of records.

(a) The provider shall maintain individuals’ records in confidence eenfidential and in a secure
location.

(b) The provider may not make an individual’s records accessible to anyone other than the
Department, the designated managing entity, and the support coordinator, targeted support
manager or base-funded support coordinator without the written consent of the individual, or
persons designated by the individual.

(c) Records, documents, information and financial books as required to be preserved under
this chapter shall be kept maintained by the provider in accordance with the following:

(1) For at least 4 years from the Commonwealth's fiscal year-end or 4 years from the
provider's fiscal year-end, whichever is later.

(2) Until any pending audit or litigation involving records, documents, or information
financial or otherwise) is completed as to any such specific records, documents and information
. p y P

isresolved.

Comment and Suggestion 6100.54:

The added text clarifies the stated intent of the proposed regulation. Reference to
unidentified “federal and state statutes and regulations” is proposed to be deleted as the text
is too vague and non-specific. Alternatively, the text is of no purpose and meaning as the

" unidentified “statutes and regulations™ speak for themselves and the broad reference here
add no legal effect and so is unnecessary.
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§ 6100.55. Reserved capacity.

An individual has the right to return to the individual's residential habilitation location
following hospital or therapeutic leave in accordance with reserved capacity timelines specified
in the Department's Federally-approved waivers and waiver amendments.

ENROLLMENT

§ 6100.81. HCBS provider requirements.

(a) New HCBS providers must complete and submit the following completed documents and
verifications to the Department prior to providing HCBS:

(1) A provider enrollment application, on a form specified by the Department.
(2) A medical assistance provider agreement, on a form specified by the Department.

(3) A home and community-based waiver provider agreement, on a form specified by the
Department.

(4) Verification of compliance with § 6100.81(2) (relating to pre-enrollment provider
qualifications). ;

(5) Verification of compliance with § 6100.476 (related to criminal history background
checks).

(6) Documents required in accordance with the Patient Protection and Affordable Care
Act (Pub. L. No. 111-148).

(7) Verification of successful completion of the Department’s pre-enrollment provider
training as specified in § 6100.142 (related to pre-enrollment training).

(8) Monitoring documentation

(b) Enrolled HCBS providers must maintain:

1 1101 frolat Lprovisions)
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(1) Copies of current licenses, as applicable and as specified in § 6100.81(2) (relating to
provider qualifications).

(2) Verification of compliance with § 6100.46 (related to criminal history background
checks).

(¢) The Department shall timely review and shall approve completed applications to provide
HCBS.

Comment and Suggestion 6100.81

Proposed regulatory text was deleted and new text is proposed for purposes of clarity and
fairness.
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Comment and Suggestion 6100.82: The core aspects of this section can be easily
consolidated into section 6100.81. It is recommended that this section be deleted and core
aspects be streamlined and combined in to 6100.81 as noted above.

§ 6100.83. Submission of HCBS qualification documentation.

The provider of HCBS shall submit written qualification documentation to the designated
managing entity or to the Department at least 60 days prior to the expiration of its current
qualification.

§ 6100.84. Provision, update and verification of information.

The provider of HCBS shall provide, update and verify information within the Department's
system as part of the initial and ongoing qualification processes.

§ 6100.85. Ongoing HCBS provider qualifications.

(a) The A pr0v1der shall comply w1th the Depaftmeﬂt—s—Fedefal-l{yL—appfeved—w&wers—aﬂd

Vaiver-am e 50 able-provisions of applicable HCBS waivers,
State Plan and amendments thereto as the provisions of those waivers and the state plan are
reflected in valid state regulations.

(b) The prowder s quahﬁcatlons to contmue prov1d1ng HCBS wﬂl be verified at mtervals
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may not employ, contract w1th or be governed by a person or persons hsted on the Federal or
Commonwealth current applicable lists of persons excluded from participation in the Medicare
and Medicaid programs.

525 I. g 1 !]] ,. ;..; ] ; .0 _

Comment and Suggestion 6100.85:

Suggested text is added to 6100.85 to assure consistency with state law regarding the
applicability and enforcement of agency policy and procedures through the adoption of
regulations. An agency’s mandates that are expressed in the form of duties and obligations are
null and void absent compliance with the Commonwealth’s rulemaking process.

§ 6100.86. Delivery of HCBS.

(a) The provider shall deliver only the HCBS for which the provider is determined to be
qualified by the designated managingentity-or-the Department.

(b) The prowder shall dehver the HCBS in accordance w1th thls Chapter t-he—FederaH—y—

%hat—HG—BS—-A prov1der shall only be rermbursed for the HCBS to an 1nd1v1dua1 Who is authonzed
to receive that HCBS.

(d) The provider shall deliver the HCBS in accordance with the individual's PSP.
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Comment and Suggestion 6100.86

br

See previous comments re changing “waiver” to “exception

TRAINING

§ 6100.141. Annual training plan.

analysis-indieating-training needs-The provider shall design an annual training plan based on the

needs specified in the individual’s PSP and the provider’s quality improvement strategy.

(b) The annual training plan ssust shall include the provider's orientation program as specified
in § 6100.142 (relating to orientation program).

(c) The annual training plan must shall include training aimed-at intended to improvinge the
knowledge, skills and core competencies of the staff persons and others to be trained.

(d e aininasles - wing:-The plan shall address the need for
training in such matters as rights, fac111tat1ng community integration, honoring individual choice
and supporting individuals to maintain relationships.

(e) The plan shall explain how the provider will assure that staff understand their responsibilities
regarding the promotion of individual rights and the reporting of suspected rights violations,
abuse or neglect in accordance with the regulations that define those rights and responsibilities.

(f) The plan shall explain how the provider will assure that staff understand the safe and
appropriate use of positive interventions, including the training in the plans which are unique for
any one person served.

(g) The plan shall include paid staff with client contact.
(h) The annual training plan shall include the following
(1) the title of the position to be trained

(2) the required training courses including the training course hours for each position
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(i) Records of orientation and training including the training source, content, dates, length of
training, copies of certificate receive and persons attending shall be kept.

(i) The provider shall keep a training record for each person trained

Comment and Suggestion 6100.141: The purpose for a training plan is defeated by the idea
that specific subjects or specific number of hours will address the needs of the clients or the
organization. The training plan must be created based on an assessment that is, by definition,
unique to the individual. As provider organizations analyze the needs of the people they
support, the knowledge created in the field and their assessment of performance, a flexible,
customized, quality focused plan will emerge. This new section collapses the critical elements
of section 141 and 143 into one streamlined and accountable set of standards to not only
maintain the basics, but to advance our work to the next level.

Interns and volunteers should not be included as required to go through the training process.
The interns and volunteers are time limited, and, additionally, the information they need
should already be included in the orientation. Removing them from the required personnel list
will cut down the training cost.

Collapse 6100.141 and 6100.143 into one section.

§ 6100.142. Orientation program.

i 3,0y re d fr kin : iecy sg t oide
service to an individual, the following persons shall complete the orientation program as
described in subsection (b):

(1) Management, program, administrative and fiscal staff persons.

(2) Dietary, housekeeping, maintenance and ancillary staff persons.

(3) Direct support staff persons, including full-time and part-time staff persons.

(4) Household members who will provide a reimbursed support to the individual.

(5) Life sharers.

(6) Volunteers who will work alone with individuals.

(7) Paid and unpaid interns who will work alone with individuals.

(8) Consultants who will work alone with individuals, except for consultants such as
clinicians who are licensed by the Commonwealth of PA or other states (i.e. nurses, doctors,
psychologists, MSW, etc.).
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(b) The orientation program must encompass the following areas:

—2)(1) The prevention, detection and reporting of abuse, suspected abuse and alleged abuse in
accordance with the Older Adults Protective Services Act (35 P.S. §§ 10225.101—10225.5102),
6 Pa. Code Chapter 15 (relating to protective services for older adults), 23 Pa.C.S. §§ 6301—
6386 (relating to Child Protective Services Law), the Adult Protective Services Act (35 P.S. §§
10210.101—10210.704) and applicable protective services regulations.

—3)(2) Individual rights.
—4)—(3) Recognizing and reporting incidents.

5y Job-related knowledge-and-skills:

(c) Within 30 days after beginning employment and before working directly with or starting to
provide service to an individual, the following persons shall also complete orientation training
that incorporates application of person-centered practices such as including respecting rights,
facilitating community integration, honoring choice and supporting individuals in maintaining
relationships:

(1) Management, program, administrative and fiscal staff persons.

(2) Direct support staff persons, including full-time and part-time staff persons.

(3) Household members who shall provide a reimbursed support to the individual.

(4) Life sharers.

(5) Records of orientation training, including the training source, content, dates, length of
training, copies of certificates received and persons attending shall be kept.

(6) The provider shall maintain a training record for each person trained

(d) Anyone that works alone with an individual as part of an HCBS must complete orientation
program, as described in subsection (b), within 30 days of hire.

Comment and Suggestion 6100.142

The proposed edits focus on reducing the need for certain training in different levels and on
| protecting the individuals. They otherwise limit the extensive training requirements for certain
positions.

As noted in discussion section of 6100.141, the provisions included in 6100.141(e) and (f)
should be added to this section to clearly indicate the need for documentation and record of
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training.

This section is geared towards licensed providers. Accordingly, references to AWC, OHCDS
should be deleted. Payment rates will need to be adjusted to account for the significant
additional costs to be incurred by unlicensed providers and Transportation trip providers if
they are expected to comply with this section. This list is not fully inclusive and infers that
transportation mile individuals (OHCDS/AWC) who are reimbursed but not household
members do not require training. Also, the inclusion of volunteers and management staff is
problematic for unlicensed providers, transportation trip, AWC and OHCDS providers. The
Department must reconsider this section as it relates to all services, provider types and service
delivery models.

PAR supports the wording for 6100.142 (a) (6) (7) & (8)




Comment and Suggestion 6100.143: PAR recommends that AWC and OHCDS be removed
from the regulations and that Transportation Trip and Unlicensed home and community based
providers be excluded from 6100.143 as written. This list of training is geared strictly towards
licensed providers and impedes the promotion of family support models of service delivery. A
prescribed number of hours for training will not support appropriate training specific for the
individual and does not afford the opportunity for families/participants and the unlicensed
providers and Transportation trip providers that support them with the type and frequency of
training that is needed for the individual. When there are established mandates to hours versus
individuality, the service quality and the opportunity to support the values of ODP and
Everyday Lives is lost. The current unit rates will not support the increase in training
requirements. Optimally, AWC and OHCDS providers will be removed from 6100
regulations and unlicensed providers and transportation trip providers should have separate
training requirements that do not include a specific number of hours.

See prior comment under 6100.141.

§ 6100.144. Natural supports.

Sections 6100.141—6100.143 (relating to annual training plan; orientation program; and
annual training) do not apply to natural supports.

INDIVIDUAL RIGHTS
§ 6100.181. Exercise of rights.
(a) An individual may not be deprived of rights as provided under §§ 6100.182 and 6100.183

(relating to rights of the individual; and additional rights of the individual in a residential
facility). An approved PSP shall be deemed consistent with an individual’s rights.
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the individual to

individual shall be provided services, supports, and accommodations to assist

understand and to actively exercise rights as he/she chooses. The services, supports, and
accommodation necessary for the individual to understand and actively exercise rights as they
choose shall be funded by the Department as part of the PSP.

(@(c) An individual may not be reprimanded, punished or retaliated against for exercising the
individual's rights.

(e)(d) A court's written order that restricts an individual's rights shall be followed.

(h)(e) Anindividual has the right to designate persons to assist in decision making on behalf
of the individual.

Comment and Suggestion 6100.181

Suggested text is'added for clarity and suggested text is redundant or otherwise unnecessary.

§ 6100.182. Rights of the individual.

(a) An individual may not be discriminated against because of race, color, creed, disability,
religious affiliation, ancestry, gender, gender identity, sexual orientation, national origin or age.

sion- An individual

possesses all the civil, legal, and hum rights afforded under law.

(c) An-individualmay netbe-abused-neglected;mistreated;-exploited;-abandene
} : - An individual has the right to be free from abuse,
mistreatment, exploitation, abandonment or be subjected to corporal punishment.

neglect,

—{(e)(d) Anindividualhastheright-to-make-choices-and-aceceptrisks—An individual has the
right to make informed choices and accept personal risks that do not pose a threat to the
individual’s and/or another person’s health, safety, or well-being.
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—H—(e) An individual has the right to refuse to participate in activities and supports.

— (f) An individual has the right to control the his/her individual's own schedule and
activities in accordance to their PSP.

—@n) (g) An individual has the right to assistive devices and support to enable communication
at all times.

(n) An individual has the right to participate in the development and implementation of the
PSP.

Comment and Suggestion 6100.182:

Suggested edits reflect the recommendations of qualified intellectual disability professionals
and families.

§ 6100.183. Additional rights of the individual in a residential facility.

(a) An individual has the right to receive scheduled and unscheduled visitors, and to
communicate and meet privately with persons of the individual's choice, at any time.

(b) An individual has the right to unrestricted access to send and receive mail and other forms
of communications, unopened and unread by others.

(c) An individual has the right to unrestricted and private access to telecommunications.

(d) An individual has the right to manage and access the individual's own finances.

(e) An.individual has the right to choose persons with whom to share a bedroom.

(f) An individual has the right to furnish and decorate the individual's bedroom and the
common areas of the home in accordance with §§ 6100.184 and 6100.444(b) (relating to

negotiation of choices; and lease or ownership).

(g) An individual has the right to lock the individual's bedroom door.
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(h) An individual has the right to access food at any time.
(i) An individual has the right to make informed health care decisions.
6100.184. Negotiation of choices.
(8) An individual's rights shall be exercised so that another individual's rights are not violated.

(b) Choices shall be negotiated by the affected individuals in accordance with the provider's
procedures for the individuals to resolve differences and make choices.

Comment and Suggestion 6100.184: Support

§ 6100.185. Informing of rights.

(a) The provider shall inform and explain individual rights to the individual, and persons
designated by the individual, upon entry into the program and annually thereafter.

(b) The provider shall keep a statement signed by the individual, or the individual's court-
appointed legal guardian, acknowledging receipt of the information on individual rights.

§ 6100.186. Role of family and friends.

(a) The provider shall facilitate and make the accommodations necessary to support an
individual's visits with family, friends and others, at the direction of the individual.

(b) The provider shall take reasonable steps to facilitate appropriate involvement and
encourage participation of an individual’s family and friends and-ethers-in decision making,
planning and other activities.

Comment and Suggestion 6100.186: The wording makes it seem like the individual’s desire
is paramount without taking into account that an individual can want something that is not
healthy or have an unhealthy relationship. Wording is extremely important here.

The appropriateness of family involvement will be determined at the PSP planning meeting.

PERSON-CENTERED SUPPORT PLAN
§ 6100.221. Development and revisions of the PSP.

(2) An individual shall have one approved and authorized PSP that identifies the need for
supports, the supports to be provided and the expected outcomes. The PSP is intended to ensure
that services are delivered in a manner reflecting individual preferences consistent with an
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individual’s health, safety, well-being and personal preferences as agreed upon by the PSP team
so0 as to promote an individual’s opportunity for an Everyday Life.

(b) An individual's service implementation plan must be consistent with the PSP in subsection

().

(c) The support coordinator or targeted support manager shall be responsible for the
development of the PSP, including revisions, in eeeperation collaboration with the individual
and the individual's PSP team.

(d) The initial PSP shall be developed prierte-the-individual within 60 days of completion of
the individual’s assessment receivinga-reimbursed-support.

(e) The PSP shall be revised when an individual's needs or support system changes and upon
the request of an individual or the individual’s family.

(f) Thein 2 RS- e-base : ment-The PSP and
PSP revisions wﬂl be developed w1th a current vahd assessment and the input of the individual
and the PSP team.

(g) The individual and persons designated by the individual shall be involved in and
supported in the initial development and revisions of the PSP.

(h) The initial PSP and PSP revisions shall be documented on a form specified by the
Department.

Comment and Suggestion 6100.221:

PAR is pleased to see the inclusion of an expectation that there is one plan for the individual
as included in 6100.221(a) and supports this provision.

New text is proposed to add clarity.

6100.221(g) delete as it is redundant now.
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Comment and Suggestion 6100.222: Add clarification to the 6100.221 title (Development
and revisions of the PSP) and then delete all of 6100.222 but pull up specifics as noted above
to represent the general focus of individual’s guiding the process.

§ 6100.223. Content of the PSP.

The PSP must include the following elements:

(1) The individual's strengths, preferences and functional abilities.

(2) The individual's assessed diagnoses, clinical and support needs.

(3) The individual's goals and preferences such as those related to relationships, community
participation, self-determination, employment, income and savings, health care, wellness, quality
and education.

(4) Individually identified, person-centered desired outcomes.

(5) Support necessary to assist the individual to achieve desired outcomes.

(6) The provider of the support.
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(7) Natural supports.

(8) The type, amount of units, duration and frequency for the support specified in a manner
that reflects the assessed needs and choices of the individual. The schedule of support delivery
shall be determined by the PSP team and provide sufficient flexibility to provide choice by the
individual. :

(9) The individual's communication mode, abilities and needs.

—E1H—(10) Active pursuit of competitive, integrated employment as a first priority, before other
activities or supports are considered, as applicable.

12y Edueat learning b 1 coedls.

(33) (11) The level of needed support, risk factors, dangerous behaviors and risk mitigation
strategies, if applicable.

—{4(12) Modification of individual rights as necessary to mitigate risks, if applicable. The
PSP as approved by the PSP team is presumed to be consistent with an individual’s rights and is
the governing document for rights purposes.

—@5) (13)-Health care information, including a health care history.

—(8)-(14) Financial information, including how the individual eheeses may choose to use
personal funds based on history and communicated interest.

—a9—(15) A-baek-up An alternative plan to identify a needed support as identified by the PSP
team if the absence of the designated support person would place the individual at a health and
safety risk. :

—203(16) The person or entity responsible for monitoring the implementation of the PSP.
1) (17) Signatures of the PSP team members and the date signed.

(18) If the individual has a known behavioral support need, it must be identified in the PSP, or
if a new behavior is identified, it must be added to the PSP.

Comment and Suggestion 6100.223

Text is proposed to be added or deleted to enhance clarity and avoid confusion.
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§ 6100.224. Implementation of the PSP.
The provider identified in the PSP shall implement the PSP, including any revisions.
§ 6100.225. Support coordination and TSM.

(a) A support coordinator or targeted support manager shall assure the completion of the
following activities when developing an initial PSP and the annual review of the PSP:

(1) Coordination of information gathering and assessment activity, which includes the results
from assessments prior to the initial and annual PSP meeting.

(2) Collaboration with the individual and persons designated by the individual to coordinate a
date, time and location for initial and annual PSP meetings.

(3) Distribution of invitations to PSP team members.

(4) Facilitation of the PSP meeting, or the provision of support for an individual who chooses
to facilitate his own meeting.

(5) Documentation of agreement with the PSP from the individual, persons designated by the
individual and other team members.

(6) Documentation and submission of the PSP reviews, and revisions to the PSP, to the
Department and the designated managing entity for approval and authorization.

(7) Ifthe PSP is returned for revision, resubmission of the amended PSP for approval and
authorization.

(8) Distribution of the PSP to the PSP team members who do not have access to the
Department's information management system.

(9) Revision of the PSP when there is a change in an individual's needs.

(b) A support coordinator or targeted support manager shall monitor the implementation of
the PSP, as well as the health, safety and well-being of the individual, using the Department's
monitoring tool.

§ 6100.226. Documentation of for-sappert service delivery.

(a) Documentation ef for-suppest service delivery related to the individual shall be prepared
by the provider for the purposes of substantiating a claim.

(b) Documentation efsuppert for service delivery must relate to the implementation of the

PSP rather than the individual's service implementation plan as specified in § 6100.221(b)
(relating to development of the PSP).
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(c) The provider shall document suppert service delivery each time a support is delivered.

(d) Documentation ef for-suppest service delivery may be made on the same form if multiple
suppeorts services are provided to the same individual, by the same provider and at the same
location.

(¢) Documentation of support delivery must include the following:

(1) The name of the individual.

(2) The name of the provider.

(3) The date, name, title and signature of the person completing the documentation.

(4) A summary documenting what suppest service was delivered, who delivered the support,
when the support was delivered and where the support was delivered.

(5) The amount, frequency and duration of the suppert service as specified in the PSP.
(6) The outcome of the suppest service delivery.

(7) A record of the time worked, or the time that a sappert service was delivered, to support
the claim.

—&—(f) The provider shall keep maintain documentation of support delivery.

Comment and Suggestion 6100.226:
This section is overly broad and too prescriptive at (f).

Propose adding “for” instead of “of” in 6100.226 because it more clearly indicates that a
service must be documented for billing purposes.

EMPLOYMENT, EDUCATION AND COMMUNITY PARTICIPATION

§ 6100.261. Access to the community.

(a) the v all- provide-theindividualwith-the st ecessary-toacee Hae
o i adisddzal - The Department shall ensure that necessary
and essential funding is available for the individuals to access the community in accordance with
his/her PSP.
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(b) The individual shall be provided ongoing opportunities and suppest services necessary to
participate in community activities of the individual's choice.

(c) The individual shall be afforded the same degree of community access and choice to
participate in community activities as an individual who is similarly situated in the community,
who does not have a disability and who does not receive an HCBS.

(d) The provider shall assist the individual in accessing the community consistent with (a)
(above).

Comment and Suggestion 6100.261: The individual must have access to the community; this
is not only a right that must be supported, but a requirement of the Community Rule. PAR and
PAR providers fully support this initiative and have been taking steps for many years to
maximize this access. The Department however must provide the financial and policy support
to ensure success. Accordingly, the Department must recognize and accept its responsibility
in (a).

6100.261(b) includes the term “ongoing” as it relates to opportunities for access to
community. This is a subjective term which is not measurable and must be removed.

§ 6100.262. Employment.

aVa a N ammulo aa¥=tal aVa a = ompa = Nntao ~Va
- oo - > o -, - -

Supports Coordinators or Targeted Supports Coordinators shall ensure individuals have
information and education about OVR services, and provide opportunities and the services
necessary to seek and retain employment as desired and work in competitive, integrated settings
as able.

(b) Authorization for a new prevocational support for an individual who is under 25 years of
age shall be permitted only after a referral is made to the OVR and the OVR either determines
that the individual is ineligible or closes the case.

- @& ITo Tha 3 - ! - and Th
ateato

employment Eligible individuals shall be offered approprite opportunities related to the
individual’s skills and interests, and encouraged to seek competitive, integrated employment, at
each annual PSP review.

Comment and Suggestion 6100.262:

Revised text is suggested for clarity and consistency with law.
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§ 6100.263. Education.

If identified in the individual's PSP as necessary to support the individual's pursuit of a
competitive, integrated employment outcome or identified in the individual's PSP for
employment approved by the OVR, an individual shall have access to a full range of options that
support participation in the following post-secondary education and the SC shall assist the
individual to obtain the funding source for such options:

(1) Technical education.

(2) College and university programs.

(3) Lifelong learning.

(4) Career development.

Comment and Suggestion 6100.263

TRANSITION OF SERVICES

Comment and Suggestion: This term can refer to a number of different forms of transition,
and might be easily confused with transition services between education and adult services.
To clarify this, the word “service” should be added to the title.

§ 6100.301. Individual choice.

(a) Influence may not be exerted by a provider when the individual is considering a transition
of services to a new provider.

(b) An individual shall be supported by the support coordinator or the targeted support
manager in exercising choice in transitioning to a new provider.

(¢) An individual's choice to transition to a new provider shall be accomplished in the time
frame desired by the individual, to the extent possible and in accordance with this chapter.

§ 6100.302. Transition to a new provider.

(a) When an individual transitions to a new provider, the current provider and new provider
shall cooperate with the Department, the designated managing entity and the support coordinator
or the targeted support manager during the transition between providers.
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(b) The support coordinator or targeted support manager shall assist in coordination of the
transition planning activities during the transition period.

(c) The current provider shall:
(1) Participate in transition planning to aid in the successful transition to the new
provider.
(2)  Arrange for transportation of the individual to visit the new provider, if transportation
is included in the support.
(3) Close pending incidents in the Department’s information management system.
(d) The previous provider shall: '
(1) transfer copies of individual records to the new provider prior to the date of transfer.
(2) maintain a copy of the individual records in accordance with § 6100.52 concerning
records.
(3) provide necessary medical record (in accordance with HIPAA).

Comment and Suggestion 6100.302: 6100.306 and 6100.307 can move to 6100.302 for
transition. They incorporate naturally here and do not need to stand alone.

. An individual should be provided a copy of their medical information (reasonable and
necessary information in accordance with HIPAA regulation) if they move to an independent
setting.

§ 6100.303. Reasons for a transfer or a change in a provider.

(a) The following are the only grounds for a change in a provider or a transfer of an individual
against the individual's wishes:

(1) The individual is a danger to the-individual's-self himself/herself or others, at the particular
suppert service location, even with the provision of supplemental supports.

(2) The individual's needs have changed, advanced or declined so that the individual's needs
cannot be met by the provider, even with the provision of supplemental supports and/or
additional funding.

(3) Meeting the individual's needs would require a significant alteration of the provider's
program or building or additional funding.

(4) Circumstances outside of the provider’s control that create an undue burden, safety risk,
irreconcilable rights violation or inability to effectively provide the Home and Community-
Based Services as necessary in the PSP, or based on changing needs that cannot be -
accommodated by the provider.
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(b) The A provider may not change a suppert service provider or transfer an individual
against the-individual's his/her wishes in response to an individual's exercise of rights, voicing
choices or concerns or in retaliation to filing a grievance.

Comment and Suggestion 6100.303:

As drafted, this section is too narrowly written. Suggested text reflects common experiences
of providers.

§ 6100.304. Written notice.

(a) If the individual chooses another provider, the PSP team shall provide written notice to the
provider, the individual, guardian(s), persons designated by the individual, the PSP team
members, the designated managing entity and the SC or TSM fellewing at least 30 days prior to
the transition to a new provider. The transition of service providers may be sooner than 30 days,
if agreed upon by both parties.

—h—The-provider:
2} The individual

pfepesed—ehaﬂge—m—wppeﬁ—pfewder—er—tmsfer—F or service prov1ders such as transportatlon

homemaker and vendor services, a PSP Team meeting may not be necessary. The SC shall
assist the individual to make such changes in those circumstances.

1} The individual
2y p tosi 1 b the individual
— (3 The PHE feara-marbers.
4} The desi . . o
—(5)>-The-suppert-coerdinator-or-targeted support manager.
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(c) If a provider is no longer able or willing to provide a service(s)for an individual in
accordance with the provisions specified in § 6100.303 (relating to reasons for a change in a
provider or a transfer), the provider shall provide written notice to the individual, guardian(s),
persons designated by the individual, the PSP team members, the designated managing entity
and the support coordinator or targeted support manager and the Department, at least 30 days
prior to the date of the proposed change in service provider or transfer.

(d) A provider shall provide written notification to the Department and the designated
managing entity immediately if the provider is no longer able to provide a home and community-
based support due to an immediate health and safety risk to the individual.

(e) The provider’s written notice specified in (c) shall include the following:

(1)  The individual’s name and master client index number.

(2)  The current provider’s name, address and master provider index number.

(3)  The service that the provider is unable or unwilling to provide or for which the
individual chooses another provider. '

(4)  The location where the service is currently provided.

(5) The reason the provider is no longer able or willing to provide the service’s specified
in § 6100.303.

Suggested time frames for transitioning the delivery of the service to the new provider.

43



Comment and Suggestion 6100.304:

Text is proposed to provide clarity and consistency.

§ 6100.305. Continuation of support.

The provider shall continue to provide the authorized suppest service during the mutually
agreed upon transition period to ensure continuity of care with additional reimbursable services
as necessary. If agreement is unable to be reached concerning a transition period, a provider shall
provide supports to the time of the discharge date. The parties may enter in to an expedited
grievance process with the Department to immediately address the individual’s needs. The
Department shall pay the provider for the actual costs incurred by the provider to care for and

support the md1v1dua1 dunng the transmon penod &nt—ﬁ—a—new—pfewder—}s—appfeved—by—the

Comment and Suggestion 6100.305:

In some instances, providers will need additional resources and funds to continue services.

Comment and Suggestion 6100.306:

This section should be moved under section 6100.302

Comment and Suggestion 6100.307:
Move content up and incorporate under section 6100.302 and delete 6100.307.

POSITIVE INTERVENTION

§ 6100.341. Use of a positive intervention.
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—{a)-A positive intervention shall be used-te-prevent-meodify-and-eliminate-a-dangerous
behavior when the challenging behaviors is are anticipated and/or eeeusring in response to

challenging behaviors to prevent escalation of behaviors, or in attempts to modify, decrease or
eliminate behaviors.

Comment and Suggestion 6100.341:
All definitions have been moved to 6100.3
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Comment and Suggestion 6100.342: It is recommended that this section be deleted and
content rolled to 6100.223 as specified in the comment.

§ 6100.343. Prohibition of restraints.

The following procedures are prohibited:

(1) Seclusion;€

(2) Aversive conditioning;

(3) Pressure point techniques
compliance.

(7) A prone position sranual physical restraint.

(8) A manual physical restraint that inhibits digestion or respiration, inflicts pain,-eauses

embarrassment-or-humiliation;-causes hyperextension of joints, applies pressure on the chest or
joints, or allows for a free fall to the floor.
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(9) A physical restraint may not be used as a substitute for positive behavioral interventions, or
as retribution, punishment, noncompliance, or for the convenience of staff persons.

Comment and Suggestion 6100.343:
All definitions have been moved to 6100.3

“Camisole” has been deleted, upon the advice of experts in the field of Intellectual Disability
Services, from the definition of “mechanical restraint” because they do not restrict
movement. The definition notes that the use of geriatric chairs is sometimes prescribed by an
individual’s PSP.

§ 6100.344. Permitted interventions.

(b) The least intrusive intervention shall be used to deescalate the dangerous behaviors when
the behavior is occurring.

(c) A physical restraint may be used in the case of a dangerous behavior to prevent an
individual from injuring the individual's self or others.

(d) If the individual has a known dangerous behavior, it must be identified and addressed in
the PSP, or if a new dangerous behavior is identified it should be added to the PSP through a
revision.

(d) A physical protective restraint may only be used in the case of an emergency to prevent an
individual from injuring the individual's self or others.

(e) A physical protective restraint (i.e. a hands-on hold of an individual) may not be used as a
behavioral intervention, consequence, retribution, punishment, for the convenience of staff
persons or as a substitution for individual support.

(f) A physical protective restraint may not be used for more than 15 minutes within a 2-hour
period.
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Comment and Suggestion 6100.344
Definition of Voluntary moved to 6100.3
(h) has been incorporated into (€)

Text added and deleted for clarity

§ 6100.345. Access to or the use of an individual's personal property.

(a) Access to or the use of an individual's personal funds or property may not be used as a
reward or punishment.

(b) An individual's personal funds or property may not be used as payment for damages
unless legally ordered or the individual consents to make restitution for the damages as follows:

(1) A separate written consent is required for each incidence of restitution.
(2) Consent shall be obtained in the with the support of the individual, a person designated by
the individual and in the presence of and with the support of the support coordinator or targeted

support manager.

(3) There may not be coercion in obtaining the consent of an individual.

Comment and Suggestion 6100.345

There are some individuals who understand the consequences of making restitution for
damages to others’ property. In these cases, there should be a mechanism for this natural
consequence to occur, such as a team approved proposed plan, restrictive procedure
committee review and approval, etc.

Regulation must take into account legal orders secondary to adjudication of conviction of a
crime that results in the need for some type of restitution.

INCIDENT MANAGEMENT

§ 6100.401. Types of incidents and timelines for reporting.

48



(a) The A provider shall report the following incidents;-and alleged incidents and-suspeeted
ineidents through the Department's information management system within 24 hours of

discovery-by-astaff person having knowledge of the incident:
(1) Death.

(2) Suicide attempt.
(3) Inpatient admission to a hospital.
(4) Emergeneyroom-visit-Visit to an emergency room.
(5) Abuse.
(6) Neglect.
(7) Exploitation.
(8) Missing individual.
(9) Law enforcement activity.
(10) Injury requiring treatment beyond first aid.
(11) Fire requiring the services of the fire department.
(12) Emergency closure.
—{3) Use-ofarestraint:
(34 13) Theft or misuse of individual funds.
(35 14) A violation of individual rights.

(15) Individual to individual incident.

the Department s mformatlon management system within 72 hours of the occurrence or
discovery of the incident:
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(1) Medication administration error
(2) Use of a restraint outside the parameters of the PSP.

(c) The individual and person(s) designated by the individual shall be notified upon discovery
of an incident related to the individual '

(d) The incident report, redacted to exclude information about another individual and the
reporter, unless the reporter is the individual who receives the report, shall be available to the
individual, and persons designated by the individual, upon request.

§ 6100.402. Incident response and investigations.

(a) The provider shall take immediate action to protect the health, safety and well-being of the
individual following the initial knowledge or netiee identification of an incident, alleged incident
and/or suspected incident.

(b) The provider shall initiate an investigation of an-ineident certain incidents within 24 hours
of the occurrence or discovery by-a-=staffpersen of the incident of the following:

(1) Death

(2) Abuse

(3) Neglect

(4) Exploitation

(5) Missing person

(6) Theft or misuse of individual funds

(7) Violations of individuals rights

(8) Unauthorized or inappropriate use of a restraint

(9) Individual to individual sexual abuse and serious bodily injury.

O

(g) bment-certibreainciaentinvestigator-shai doettieneideninvestos Ene
ineident-listed-in-subsection{a): The incident investigation shall be conducted by a Department-
certified incident investigator.

Comment and Suggestion 6100.402:

Individual to individual abuse was determined to require certified investigation in the event of
serious injury and/or sexual violation. Additional/ deleted text added for clarity

§ 6100.403. Individual-needs Incident analysis.

the-affected-individual: In reviewing a serious incident, or pattern of incidents, a provider shall
review and consider the following needs of the affected individual(s):

(1) Potential risks.
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(2) Health care information.

(3) Medication history and current medication.
(4) Behavioral health history.

(5) Incident history.

(6) Social needs.

(7) Environmental needs.

(8) Personal safety.

(b) The provider shall monitor an individual's risk for recurring incidents, and implement
corrective action, as appropriate.

(c) The provider shall work cooperatlvely with the suppertcoordinator-ortargeted-support
manager-and-the PSP team to revise the individual's PSP-ifindicated-by-the-ineident-PSP as

needed.

(d) A provider shall review and analyze all reportable incidents at least every three months.

(€) As part of the review, a provider shall identify and implement preventive measures when
appropriate to attempt to reduce:

(1) The number of incidents.

(2) The severity of the risks associated with incidents.

(3) The likelihood of incidents recurring.

(4) The occurrence of more serious consequences if the incident recurs.

() A provider shall provide training/retraining to staff persons and the individual, based on
the outcome of the incident analyses as necessary.

(g) A provider shall monitor incident data and take actions to mitigate and manage risk factors
as necessary.

Comment and Suggestion 6100.403

This section incorporates content from 6100.405.

§ 6100.404. Final incident report.

(a) The A provider shall finalize the incident report in the Department's information
management system by including additional information about the incident, results of a required
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investigation and corrective actions taken within 30 days of the occurrence or discovery of the
incident by-a-staff person-unless an extension is filed.

(b) The A provider shall provide the following information te-the Department as part of the
final incident report:

(1) Any known additional detail about the incident.
(2) The results of the incident investigation.

(3) A description of the corrective action(s) taken or planned in response to an the incident as
necessary.

(4) Additional action(s) taken to protect the health, safety and well-being of the individual.
(5) The person responsible for implementing the corrective action.

(6) The date the corrective action was implemented or is to be implemented.

Comment and Suggestion 6100.404

52



Comment and Suggestion 6100.405:

Content has been incorporated into 6100.403

PHYSICAL ENVIRONMENT
§ 6100.441. Request for and approval of changes.

(a) A residential provider shall submit a written request to the Department on a form specified
by the Department and receive written approval from the Department prior to increasing or
decreasing the Department-approved program capacity of a residential facility.

(b) To receive written approval from the Department as specified in subsection (a), the
provider shall submit a description of the following:

(1) The circumstances surrounding the change.

(2) How the change will meet the setting size, staffing patterns, assessed needs and outcomes
for the individuals.

(c) If a facility is licensed as a community home for individuals with an intellectual disability
or autism, the program capacity, as specified in writing by the Department, may not be exceeded.
Additional individuals funded through any funding source, including private-pay, may not live in
the home to exceed the Department-approved program capacity.

(d) A copy of the written request specified in subsections (a) and (b) shall be provided to the
affected individuals, and persons designated by the individuals, prior to the submission to the
Department.

(e) A copy of the Department's response to the written request specified in subsections (a) and
(b) shall be provided to the affected individuals, and persons designated by the individuals,
within 7 days following the receipt of the Department's response.

Comment and Suggestion 6100.441:

There are many situations within which individuals would benefit from rapid placement.
These situations include natural disasters, program closures, and removal from abuse. Itis
important that this chapter allow for an expedited capacity change process to accommodate
individuals’ needs in their everyday lives.

§ 6100.442. Physical accessibility.
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(a) The provider shall provide for or arrange for physical site accommodations and assistive
equipment to meet the health, safety and mobility needs of the individual.

(b) Mobility equipment and other assistive equipment shall be maintained in working order,
clean, in good repair and free from hazards.

Comment and Suggestion 6100.442

This item can create remarkable costs. The department needs to develop capacity to
compensate providers for these costs in their rate-setting process.

§ 6100.443. Access to the bedroom and the home.

entfanee—ef—the—heme Each md1v1dual has prlvacy in the1r 1nd1v1dua1 sleepmg or hvmg unit: Units
have entrance doors lockable by the individual, with only appropriate staff having keys to doors.

(b) Assistive technology, as needed necessary, shall be used to allow the individual to open
and lock the door without assistance.

(c) The locking mechanism shall allow easy and immediate access in the event of an
emergency.

(d) - Appropriate persons shall have the key and entry device to lock and unlock the doors to
the bedroom(s) and the home.

~The rights of the individual

to privacy in hls/her bedroom should be respected in accordance with sections 6100.181-183,
with consideration for the needs of the health, safety, and welfare of the individual as determined
in the PSP, or as needed in an unforeseen or emergency circumstance.

et o fthede A 3 - Provider staff should
request permission whenever possible when entenng a bedroom in circumstances other than a
health and safety emergency.

Comment and Suggestion 6100.443:

The community rule is clear and explicit regarding privacy and access requirements. It is
highly recommended that the ch 6100 adhere strictly to the Community Rule requirements
(source Medicaid.gov-final rule, exploratory questions).

6100.443 (a) has been modified to reflect verbatim language from the Community Rule.
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§ 6100.444. Lease-er-ownership. Occupancy.
(2) In residential habilitation, the individual shall have a }egail-)ue&fefeeab}e room and board

%enaa%w&rxdew&heable%&nd—%eg&la&ea& Prov1ders may estabhsh reasonable hrmts for the

furnishing and decorating of living units as long as the limits are not discriminatory and do not
otherwise deny rights granted to individuals under applicable laws and regulations.

Comment and Suggestion 6100.444:

It is necessary under the Community Rule that individuals have a legally enforceable
document that offers the same responsibilities and protections from eviction as our prevailing
law. To that point, 6100.444(a) is clear and direct. 6100.444(b) while describing reasonable
limits, inadvertently refers to providers as “landlords” and to individuals as “tenants” and
their units as “leased space”. The rights conferred under the rule and as cited in 6100.444(a)
do not make providers landlords. Having the same protections as provided by law does not
make individuals tenants nor their spaces “leased”. This language distinction is important in
that we need to preserve the American Disability Act’s protection of community residences as
homes rather than businesses which can be excluded from residentially zoned areas. This
distinction will also be crucial if/when the state develops guiding language or uniform
formatting for the residency or room and board agreements in the future.

§ 6100.445. Integration.

A setting in which a support is provided shall be integrated in the community and the
individual shall have the same degree of community access and choice as an individual who is
similarly situated in the community who does not have a disability and who does not receive an
HCBS.

Comment and Suggestion 6100.445:

If a provider reasonably demonstrates that the new location meets the needs of the individuals
at least equal to the current location and that the costs of service at the new location are
comparable to the costs that are and would be incurred at the current location.

§ 6100.446. Facility characteristics relating to size of facility.

(a) A residential facility that serves primarily persons with a disability, which was funded in
accordance with Chapter 51 prior to (Editor's Note: The blank refers to the effective date
of adoption of this proposed rulemaking.), may not exceed a program capacity of eight persons.
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(.1) A duplex, two bilevel units and two side-by-side apartments are permitted as long as the
total in both units does not exceed a program capacity of eight persons.

(2) Withthe The Department's-written-approval; will approve the movement of a residential
facility with a program capacity of eight may-meve to a new location and retain the program
capacity of eight.

Comment and Suggestion 6100.446:

A movement of a residential facility must be approvable upon a reasonable demonstration of
comparability of service provision and cost.

The Community Rule does not specify an absolute cap on program size. Smaller size
programs require additional staffing levels, additional facility costs, and contribute to the
workforce shortage. (DHS itself has recently approved larger census programs for individuals
with medical needs.) Federal regulation expressly provides:“We do not believe there is a
maximum number that we could determine with certainty that the setting would meet the
requirements of HCB setting. The focus should be on the experience of the individual in the
setting.” :
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§ 6100.447. Facility characteristics relating to location of facility.

(a) A residential or day facility, which is newly-funded in accordance with this chapter on or
after (Editor's Note: The blank refers to the effective date of adoption of this proposed
rulemaking.), may not be located adjacent or in close proximity to the following:

(1) Another human service residential facility.

(2) Another human service day facility serving primarily persons with a disability.
(3) A hospital.

(4) A nursing facility.

(5) A health or human service public or privafe institution.

(b) No more than 10% of the units in an apartment, condominium or townhouse development
may be funded in accordance with this chapter.

(c) With the Department's written approval, a residential or day facility that is licensed in
accordance with Chapter 2380, 2390, 6400 or 6500 prior to (Editor's Note: The blank
refers to the effective date of adoption of this proposed rulemaking.), and funded in accordance
with Chapter 51 prior to (Editor's Note: The blank refers to the effective date of adoption
of this proposed rulemaking.), may continue to be eligible for HCBS participation.

(d) With the Department's written approval, an intermediate care facility for individuals with
an intellectual disability licensed in accordance with Chapter 6600 (relating to intermediate care
facilities for individuals with an intellectual disability) with a licensed capacity of eight or less
individuals may be eligible for HCBS participation.

Comment and Suggestion 6100.447
Defer to CMS Final Rule

MEDICATION ADMINISTRATION

Comment and Suggestion: Medication Administration

There are two extremely important issues concerning the proposed new regulations pertaining
to medication administration. These issues must be carefully reconsidered by the Department.

1. Codifying content that requires modifications-over time into regulations will lock a
crucial component of service provision into temporal practices which will become
obsolete as new information, prevailing practices and technology emerge.
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Duplicating content which is as detail-specific as the proposed five-and-a-half pages
of regulation across 5 sets of regulations when the state already has an externally -
accepted training module invites discrepancy between the regulations and the training
manual and prohibits the training module from staying current as new information,
prevailing practices and technology emerge.

2. Requiring 6500 LifeSharing providers to complete and adhere to ODP’s Medication
Administration Module is a new and counterproductive requirement which is in
direct contrast to Everyday Lives principals and the Department’s stated intent to
develop more integrated and natural life opportunities for individuals.

As aready example of the problem with codifying material which requires change over time,
an area has been identified in which the proposed regulations are at odds with prevailing
practices as detailed by Title 49 of the State Nursing Board. 49 PA. CODE CH. 21 explicitly
provides for Licensed Practical Nurses to accept oral orders for administering medication.
The proposed 6100.465 provision only allows this practice for Registered Nurses.

This discrepancy is instructive both to the specific issue regarding LPN’s and to the process
issue of codifying Nursing Practices content which changes from time to time according to
authorities outside of the Department. It is noted that the provider system needs LPN’s to be
able to do all that state law provides for them to do. In the second case, we need regulations
which do not lock providers to standards which may soon become obsolete due to new and
emerging best practices and advances.

A second example of the problem with trying to maintain this content in multiple places is
that there are already discrepancies between the proposed 6100’s and the Department’s
Approved Medication Administration Training. The training’s required checklist for
medication self-administration has discrepancies with the proposed regulation. There is also a
notable practice discrepancy regarding pre-pouring of medications. We should avoid such
confusion by requiring compliance with the most current version of the Department’s
approved Medication Administration Training module.

§ 6100.461. Self-administration.

(a) The provider shall provide an individual who has a prescribed medication with assistance,
as needed, for the individual's self-administration of the medication.

(b) Assistance in the self-administration of medication ineledes may include helping the
individual to remember adhere to the schedule for taking the medication, offering the individual
the medication at the prescribed times, opening a medication container and storing the
medication in a secure place.
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(c) The previder PSP team shall pfeﬁde—er—afraﬂge—fef-facilitate the utilization of assistive

technology to support the individual's self-administration of medications.
(d) The PSP must identify if the individual is unable to self-administer medications.

(e) To be considered able to self-administer medications, an individual shall de-all-efthe
fellowenae:

(1) Be able to recognize and distinguish the individual's his/her medication.
(2) Know how much medication is to be taken.
(3) Know and understand the purpose for taking the medication.

(4) Know when the medication is to be taken. This knowledge may include reminders of the
schedule and offering the medication at the prescribed times as specified in subsection (b).

—(5) Be able to take or apply the-individual's his/her own medication with or without the
use of assistive technology.

§ 6100.462. Medication administration.

unable-to-self-administer the-individual's preseribedsmedication-Persons who administer
prescription medication or insulin injections to individuals shall receive training by the
individual’s source of healthcare or satisfactorily complete the Department’s/ODP’s most current
Medication Training Module.
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Comment and Suggestion 6100.462:

It appears that there was an inadvertent problem created by the inclusion of standardized
medications content across these four program areas that includes the 6500 regulations. If the
6500 LifeSharing programs are included in this requirement, significant unintended
consequence are likely to arise and cause severe negative impact on the viability and
expansion of this program — a program that the Department has repeatedly stated it desires to
expand. A consequence as well for the inclusion of this provision for 6500 programs will be
more institutional style program expectations in a program which should increasingly
exemplify the ideals of Everyday Lives principals in an integrated and typical family fashion
to the retest degree. LifeSharing (6500) service providers are not currently required to
complete the ODP Medication Training Module. The Module is necessarily a very detailed -
training requiring at least two full days of training plus four subsequent observations. This
level of intensive training is possible in 2380, 2390 and 6400 programs because they have
staff who are employees with employer-controlled schedules and they have centralized access
to administrative supports, in perhaps a less intrusive way than entering a family’s home.
These conditions do not exist and are not desirable for LifeSharing. LifeSharing is provided
in people’s homes.

LifeSharing providers are not employees who spend regular time at training locations, nor
should they — they are typical families who work and live in the community. These families
work their own independent jobs in the community and would be challenged just to have the
physical access to go through this process. There is already a shortage of certified medication
administration trainers contributing to this access problem. Requiring this additional training
would necessarily result in losing some providers who are unable to connect with the
available training times and places, and potentially separating an already established shared
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life situation with an individual. It would also add a new barrier for new family-providers at a
time when the Department is trying to expand this service and providers trying to find and
recruit willing families.

Another problem with this expansion of the Training Module into the 6500’s involves the
respite services which are crucial to helping LifeSharing providers to support individuals over
the long-haul. Respite providers are often potential LifeSharing providers who are interested
in gaining experience with the service and with individuals. These new/potential providers
have not gone through full process as providers yet — adding this considerable step when they
are not yet committed to the service would be destructive to the service.

Further concerns with requiring specific detailed training that can only come from service
agencies to the 6500°s is the necessity that we maintain LifeSharing providers’ relationship as
contracted supports rather than employees. The level of training specificity, the fact that it
would be the “presumed employer” providing the training and the likelihood that LifeSharing
providers would be taking the training alongside employees with no differentiation from the
employees all implies an employee relationship which needs to be avoided if LifeSharing is
going to continue to be an efficient, community-based model. Clear expectations are
established by the IRS and DOL which providers must explicitly follow to maintain explicit.
differences between independent contractors and employees.

Finally, there is also a simple matter of proportionality. LifeSharing providers generally only
serve one individual and the individuals in Life Sharing are typically able to take more
responsibility for themselves than individuals in the other licensure groups. LifeSharing
providers are able to focus-in on the needs of their lifesharer. They do not need days of
general information. To require the Medication Administration Module of them would be
disproportionate to their task — in fact, it would change the nature of the service from family-
like supports to medical-model “administration” of medical care.

§ 6100.463. Storage and disposal of medications.

(2) Prescription and nonprescription medications shall be kept in their original labeled
containers, except for medications of individuals who self-administer medications and keep their
medications in personal daily or weekly dispensing containers.

o= Prescnptlon and potentlally tox1c

nonprescnptlon medlcatlons shall be kept in an area or container that is locked or made
inaccessible to the individuals, unless it is documented in each individual's assessment that each
individual in the home can safely use or avoid toxic materials.




from-its-original labeled-container- Prescription and potentially toxic nonprescription

medications stored in a refrigerator shall be kept in a separate locked container or made
inaccessible to the individuals, unless it is documented in each individual's assessment that each
individual in the residence can safely use or avoid toxic materials.

= Prescnptlon and

nonpresenptlon med1cat10ns of 1nd1v1duals shall be stored under proper conditions of sanitation,
temperature, moisture and light.

Dlscontmued prescnptlon
medications of individuals shall be disposed of in a safe manner.

Comment and Suggestion 6100.463:

As written, this section is far too prescriptive and subjective given the training that provider
staff must complete The suggested edits reflect clarity and brevity and are adapted from
Chapter 6500

§ 6100.464. Labeling of medications.
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(a) The original container for prescription medications of individuals shall be labeled with a
pharmaceutical on the original bottle or label that includes the individual's name, the name of the
medication, the date the prescription was issued, the prescribed dose, the expiration date, and the
name of the prescribing physician.

(b) Nonprescription medications used by individuals shall be labeled with the original label.

Comment and Suggestion 6100.464:
Adapted from Chapter 6500. See comment under 6100.463

§ 6100.465. Preseription-medieations--Use of a prescription.

(a) A prescription medication shall only be used by the individual for whom the medication
was prescribed.

(b) If a medication is prescribed to treat symptoms of a diagnosed psychiatric illness, there
shall be a written protocol as part of the PSP to address the social, emotional and environmental
needs of the individual related to the symptoms of the diagnosed psychiatric illness.

(c) If a medication is prescribed to treat symptoms of a diagnosed psychiatric illness, there
shall be a review with documentation by a licensed physician or a certified nurse practitioner at
least every 3 months that includes the reason for prescribing the medication, the need to
continue the medication and the necessary dosage.

Comment and Suggestion 6100.465:
Adapted from Chapter 6500. See comment under 6100.463
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§ 6100.466. Medication records.




(a) A medication log listing the medications prescribed, dosage, time and date that
prescription medications, including insulin, were administered, and the name of the person who
administered the prescription medication or insulin shall be kept for each individual who does
not self-administer medication.

(b) The information specified in subsection (a) shall be logged immediately after each
individual's dose of medication.

(c) A list of prescription medications, the prescribed dosage and the name of the prescribing
physician shall be kept for each individual who self-administers medication.

Comment and Suggestion 6100.464
Adapted from Chapter 6500. See comment under 6100.463

§ 6100.467. Medication errors.
(a) Medication errors inelude consist.of the following actions:
(1) Failure to administer a medication.
(2) Administration of the wrong medication.
(3) Administration of the wrong amount of medication.

(4) Failure to administer a medication at the prescribed time, which exceeds more than 1 hour
before or after the prescribed time.

5} Administrat : .
(6) Administration through the wrong route.

(b) A medication error shall be immediately reported as an incident as specified in §
6100.401 (relating to types of incidents and timelines for reporting) and to the prescriber.

(c) Documentation of medication errors and follow-up action taken the-preseriber'sresponse
shall be kept in-the-individual'srecord-

Comment and Suggestion 6100.467:
Adapted from Chapter 6500




If an individual has a suspected adverse reaction to a medication, the healthcare provider shall be

contacted immediately. Documentation of adverse reactions shall be maintained in the
individual's medical record.

Comment and Suggestion 6100.468:

Adapted from Chapter 6500. See comment under 6100.463

Comment and Suggestion 6100.469

This section is subsumed in section 6100.462

Epi-pen mandatory training will add a significant cost. This resource such as HCQU will be
difficult to meet the needs of the agencies. There are some agencies that have had a video
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regarding this training; however, many regions of BHSL disagree with videos as an
appropriate training.

§ 6100.470. Exception for family members.

Sections 6100.461—6100.463 and 6100.466—6100.469 do not apply to an adult relative of
the individual who provides medication administration. An adult relative of the individual may
administer medications to an individual without the completion of the Department-approved
medications administration course.

Comment and Suggestion 6100.

GENERAL PAYMENT PROVISIONS
§ 6100.481. Departmental established HCBS rates. rates-and-elassifications.

The Department will establish payment rates for HCBS as specified in subsections 6100.482 —
6100.711. Payment rates constitute the maximum payment for a particular HCBS.

(a) An HCBS will be paid based on one of the following:
(1) Fee schedule rates.

(2) Cost-based rates.

(3) Department-established fees for the ineligible portion of residential habilitation.

(4) Managed care or other capitated payment methods.

(5) Vendor goods and services.

67



MOVE SUBSECTION (e) TO 6100.482 (j). {e)—The-providermay not-negotiate-a-different

Comment and suggestion 6100.481:

As drafted, the proposed section 6100.481 references the standard and traditional means by
which the Department pays for medical assistance covered services. Contrary to the
Department’s explanation of the purpose of the regulation (46 Pa. B. 7063), the regulation
itself does not create “an array of payment options.” The options enumerated have existed
since the inception of the Department’s Medical Assistance Program. Indeed, the use of
managed care as an alternative to Department established fees (whether fee schedule based or
cost based) is expressly authorized in statue (62 P.S. § 443.5). So, although framed as a
regulation, this section essentially does no more than restate existing payment for service
options already available under federal and state law.

The regulation, at 6100.481 (b), is contrary to federal law when it purports to authorize the
Department to “establish” an HCBS fee merely by “publishing a notice in the Pennsylvania
Bulletin.” This section, read in conjunction with proposed regulations at 6100.571 (a), (c), (d),
and (e), will enable the Department to establish rates apart from and without compliance with
an approved rate setting methodology that explains, under its proposed “market basket
approach” (6100.571[a]), the actual factors relied up on in setting the rates, how the factors
were actually developed and utilized in setting the rates, and the bases for any assumptions
and presumptions relied upon in setting the rates.

Under the proposed 6100.571(c), the Department explains how it will “consider” (in contrast
to “utilize) a list of generic “factors” to create its “market based data” to establish fee schedule
rates. Among the referenced factors are “staff wages” and “staff related expenses” and
“productivity” and “administration related expenses.” Specifics regarding these and the other
“factors” are notably excluded from the regulation. Equally inappropriate, the factors include
“determinations made [by whom?] about cost components [such as?] that reflect costs
necessary and related to the delivery of each HCBS” (6100.571 (c)(8)). The draft regulation
further contemplates a “review of the cost of implementing Federal, state, and local statutes,
regulations and ordinances” (6100.571 (c) (9)). How this review might be accomplished and
precisely what costs will be considered is unstated. And, finally, the regulation includes a
factor defined as “[o]ther criteria that impact costs™ (6100.571(c)(10). In other words,
whatever undisclosed factor(s) the Department may elect to apply.

This fundamental lack of specifics and commitment to assuring that payment rates and service
costs are fairly and reasonably aligned cannot be understated. Pennsylvania’s ability to
provide necessary supports and services to over 50,000 Pennsylvanians with an intellectual
disability or autism depends on a fair and rational rate methodology. The Medical Assistance
Program is the sole payer of ID services in Pennsylvania and Medical Assistance eligible
clients comprise 100% of the HCBS population. The state and federal governments have
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recognized that the principal cost driver for ID/A (intellectual disability and autism) services
is the workforce, accounting for approximately 80-85% of the total HCBS costs and that
workforce stability is threatened by the inability of providers to offer competitive, family
sustaining wages. High staff turnover and vacancy rates, in turn, impact access to and quality
of care.

Consistent with the unfettered discretion that characterizes the Department’s establishment of
HCBS fee schedule creates (and also cost based rates under 6100.645), in explaining the fiscal
impact of the proposed regulations, the Department stated “[n]o fiscal impact” (46 Pa. B.
7067). See also the Department’s response to paragraph 21 of the IRRC Regulatory Analysis
Form that asks the agency to provide “a specific estimate of the costs and/or savings to state
government (emphasis in original) associated with the implementation of the regulation.”
The Department responded that there will be “negligible cost to state government to
administer the regulation” and in support thereof referenced an opportunity for “reduced
paperwork.” There is, of course, a clear distinction between the phrase “implementation of the
regulation” and “to administer the regulation.”

The Department’s regulations reflect an unfortunate misunderstanding of the constraints that
apply to its HCBS rate setting duties and obligations. That misunderstanding is evident in its
response to paragraph (9) of the IRRC Regulatory Analysis Form that asks the Department to
identify state or federal law or court order that mandates the adoption of the proposed
regulations and whether “there are any relevant state or federal court decisions” to consider.
The Department responded that: (1) the HCBS regulations “are mandated by 42 C.F.R §§441
— Service Requirements and Limits Applicable to specific Services,” and (2) “there are [n]o
relevant court decisions.”

The Department’s responses ignore applicable federal and state statute and case law that
prescribe the requirements that the Department must adhere to in establishing payment rates
for HCBS services. The fact that the HCBS regulations and payment rates relate to “waiver
programs” does not excuse the Department from compliance with the federal statutes and case
law cited herein nor, of course, with its separate responsibilities to comply with state statute
and relevant state case lase.

Under 42 U.S.C. §1390 a(a)(13)(A), the Department must provide public notice of the -
methodologies that underlie the rates that it proposes to adopt, the justifications used to
establish the rates, and the estimate of the increase or decrease in annual aggregate
expenditures. See also 42 C.F.R §447. 205.

In developing and adopting HCBS payment rates, the Department is compelled to comply
with the requirements of 42 U.S.C. §1396(a)(a)(30)(A) that directs it to adopt “methods and
procedures” that assure that “payments [to providers] are consistent with efficiency, economy
and equality of care and are sufficient to enlist enough providers to assure access to HCBS
providers by waiver program eligible individuals.” This statutory mandate has been
interpreted to mean that the Department must adopt a rate stetting methodology using a
process that is reasonable, considers more than simple budgetary factors and results in
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payments to providers that are sufficient to meet [persons’] needs.

See: Christ the King Manor, Inc. v. Secretary HHS, 730 F. 3d 291 (3 Cir. 2013); Pa.
Pharmacists v. Houstoun, 283 F. 3d 531 (3d Cir. 2002); Rite Aid v. Houstoun, 171 F. 3d 842
(3d Cir. 1999).

Separate from its obligation to adhere to applicable federal statute and case law, the
Department, under state law, must follow the rule making requirements set forth in the
Commonwealth Documents Law, 45 P.S. §§1102 et seq., the Regulatory Review Act, 71 P.S.
§§7451, et. seq., and the Commonwealth Attorneys Act, 71 P.S. §§732 — 101 et. seq. And, in
complying with these procedural provisions, it must formulate regulations that permit
providers to have a reasonable and fair understanding of what is required of them if they seek
to render HCBS and the methodology for the rates at which they will be paid for their
services. It is simply not sufficient for the Department, as it proposes to do under 6100.481 —
647, to list generic, non-specific “factors™ that it will “consider” and otherwise assume
extraordinary discretion to pay rates that it determines to be appropriate. Rather, it must
explain in reasonable detail the “methods and procedures” and methodologies that it will
actually utilize in setting payment rates.

§ 6100.482. Payment for HCBS services.

(a) The Department will enly pay for an HCBS in accordance with this chapter; and Chapters
1101 and 1150 (relating to general provisions; and MA Program payment policies),the

- Qaviev - o - V ti1 Se [ 3 Cl -, v,

(b) When a provision in Chapter 1 101 or 1 150, a provision in a state plan or waiver
amendment, is inconsistent with this the provisions of chapter, this the provisions of this chapter

shall apphies apply.

(c) The Department will enly pay for a reimbursable HCBS up to the maximum amount,
duration and frequency as specified in the individual's approved PSP and as delivered by the
provider.

(d) If an HCBS is payable under a third-party medical resource, the provider shall bill the
third-party medical resource in accordance with § 1101.64 (relating to third-party medical
resources (TPR)) before billing a Federal or State-funded program.

(e) If the HCBS is eligible under the State plan, the provider shall bill the program under the
State plan before billing the HCBS waiver or State-funded programs.

(f) The provider shall document a third-party medical resource claim submission and denial
for an HCBS under the State plan or a third-party medical resource agency.

(g) Medicaid payment, once accepted by the provider, constitutes payment in full.
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(h) A provider who receives a supplemental payment for a support that is included as a
support in the PSP, or that is eligible as an HCBS, shall return the supplemental payment to the
payer. If the payment is for an activity that is beyond the supports specified in the PSP and for an
activity that is not eligible as an HCBS, the private payment from the individual or another
person is permitted.

(j) The provider may not negotiate a different fee or rate with a county mental health and
intellectual disability program if there is a fee or rate for the same HCBS at the specific HCBS

Comment and Suggestion 6100.482: The Department is obligated to pay for HCBS services
consistent with the provisions of this chapter 6100. To the extent that the Department seeks to
impose any of the provisions of “waiver amendments” or the state plans as mandates, those
provisions must be adopted as regulations in accordance with the Commonwealth’s
regulatory review and approved process.

location. MOVED FROM 6100.481 SUBSECTION (e) TO 6100.482 (j).

§ 6100.483. Title of a residential building.

The title of a debt-free residential building owned by an enrolled provider shall remain with
the enrolled provider.

§ 6100.484. Provider billing.

(a) The provider shall submit payment claims consistent with the provisions of the chapter
and in accordance with § 1101.68 (relating to invoicing for services).

(b) The provider shall use the Department's information system;-and forms specified by the
Department; to submit payment claims. '

(c) The provider shall ealy submit payment claims that-are-substantiated-by-decumentation as
specified in § 6100.226 (relating to documentation of support delivery).

§ 6100.485. Provider Audits.

(a) Theprovidershall-comply-with-the The following audit requirements apply to cost based
payments:
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(1) 2 CFR Part 200 (relating to uniform administrative requirements, cost principles, and audit
requirements for Federal awards).

(2) The Single Audit Act (ADDED UNDERLINE) of 1984 (31 U.S.C.A. §§ 7501—7507).
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Comment and Suggestion 6100.485: Providers have the right to know the precise standards
that will govern an audit of payments received under this Chapter 6100. Explain the
Department’s policy and legal justification for imposing so many different standards on
HCBS providers. What other Provider type is subject to so many different audit standards?

What is the purpose of requiring costly audits of a fee schedule rate based payment system?

§ 6100.486. Provider Bidding Requirements.

(a) Eer When procuring & supply supplies or equipment that total over $10,000, the provider

shall obtain the supply supplies or equipment using-a-precess-of by competitive bidding or
receipt of written estimates.

(b) The cost for supplies and equipment will-not-exeeed-that cannot exceed the amount that
would be paid by a prudent person under the circumstances prevailing at the time the purchase

decision was made to incur the cost(s). must-be-the-best price-made-by-a-prudeatbuyer:

(c) If a sole source purchase is necessary, the provider shall keep maintain records that
supporting the justification for the sole source purchase.

(d) As used in this section, a "sole source purchase" is one for which only one bid is obtained.

Comment and Suggestion 6100.486: The rewrites above are necessary to clarify text and
reflect the provisions of allowable cost in 2 C.F.R. Part 200.

§ 6100.487. Loss or damage to property.

If an individual's personal property is lost or damaged during the provision of an HCBS, the
provider shall replace the lost or damaged property, or pay the individual the replacement value
for the lost or damaged property, unless the damage or loss was the result of the individual's
actions.

FEE SCHEDULE

§ 6100.571. Fee schedule rates.
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(a) Fee schedule rates, Wthh include fees for re51dent1a1 mehglble services, will be
estabhshed annually by the Department asing-a-m o nok

(b) For Fiscal Year 2017-2018 the Department shall apply the Medicare Home Health Market
Basket Index to each fee schedule rate for each year from FY 2012-2013 through FY 2017-2018
to establish the F'Y 2017-2018 Fee Schedule Rates.

(c) On or before May 1, 2017, the Department shall publish in the Pennsylvania Bulletin a notice
that: (1) identifies the FY 2017-2018 Fee Schedule Rates; (2) explains in sufficient detail the FY
2017-2018 rate setting methodology; and (3) solicits public comments for 30 days.

(d) On or before September 1, 2017, after review and consideration of the public comments it
received, and consistent with subsection (b) above, the Department, by publication of notice in
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the Pennsylvania Bulletin, shall publish the final FY 2017-2018 Fee Schedule Rates and rate
setting methodology along with its responses to each comment received regarding the proposed
FY 2017-2018 Feed Schedule and rate methodology.

(e) For Fiscal Year 2018-2019, the Department shall update the cost data base it relies on to
establish fees so as to reflect providers’ current cost experience and rate setting methodology that
it relies on to establish the FY 2018-2019 Fee Schedule Rates to include the application of the
Medicare Home Health Market Basket Index applicable to FY 2018-2019.

() The Department shall annually update the cost data that it relies upon to establish Fee
Schedule Rates.

(2) In every fiscal year after FY 2017-2018, The Department shall follow the process and
procedures described in subsections (c) above relating to the publication of proposed and
adoption of final Fee Schedule Rates.

Comment and Suggestion 6100.571: The proposed regulations reflect a statement of intent as
opposed to establishing an enforceable standard of practice by the Department and fails to
explain the precise methodology that ODP will actually rely upon to establish payment rates.
ODP’s proposed text essentially carries forward the worst elements of Chapter 51 —
vagueness, unfettered discretion and lack of an affirmative duty to establish payment rates
consistent with federal law (42 U.S.C. §1396 a(a)(30)(A). PAR’s proposed amendments
reflect adherence to aligning payments with allowable costs incurred by providers to meet the
documented needs of Waiver Program consumers.

Providers are entitled to predictability, reliability, and accountability in the rate setting
process. Reliance on statements about “review” and “consider” along with the vague
reference to “criteria that impacts costs” are too imprecise and contrary to the Departments
legal obligation to develop payment rates that are sufficient to meet the costs that providers
must incur to meet the needs of their waiver program clients.

COST-BASED RATES AND ALLLOWABLE COSTS
§ 6100.641. Cost-based rate.
(a) Sections 6100.642—6100.672 apply to cost-based rates.

(b) An HCBS eligible for reimbursement in accordance with §§ 6100.642—6100.672
includes residential habilitation and transportation.
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§ 6100.642. Assignment of rate.

(a) The provider will be assigned a cost-based rate for an existing HCBS at the location where
the HCBS is delivered, with an approved cost report and audit, as necessary.

(b) If the provider seeks to provide a new HCBS, the provider will be assigned the area
adjusted average rate of approved provider cost-based rates.

(c) A new provider with no historical experience will be assigned the area adjusted average
rate of approved provider cost-based rates.

(d) If the provider fails to comply with the cost reporting requirements specified in this
chapter without good cause and after consultation with the Department, the provider will be
assigned the lowest rate calculated Statewide based on all provider cost-based rates for an
HCBS.

(e) Compliance with cost reporting requirements will be verified by the Department through a
designated managing agency review or an audit, as necessary.

§ 6100.643. Submission of cost report.

(a) A costreport is a data colléction tool issaed used by the Department to collect expense and
utilization information from a provider that may include supplemental schedules or addenda as
requested by the Department.

(b) The provider shall submit and the Department shall review a cost report on a form
specified by and in accordance with the instructions provided by the Department on an annual
basis.

(c) Unless a written extension is granted by the Department, the cost report or the cost report
addenda shall be submitted to the Department on or before the last Thursday in October for
residential habilitation and on or before the last business day in the third week of February for
transportation. '

(d) A provider with one master provider index number shall submit one cost report for the
master provider index number.

(e) A provider with multiple master provider index numbers may submit one cost report for
all of its master provider index numbers or separate cost reports for each master provider index

number.

(f) The provider shall submit a revised cost report if the provider's audited financial statement
is materially different from a provider's cost report by more than 1%.

§ 6100.644. Cost report.
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(a) The provider shall complete the cost report to reflect the actual costs and the allowable
administrative costs of the HCBS provided to Waiver Program consumers.

(b) The cost report must contain information for the development of a cost-based rate as
specified on the Department's form.

(c) A provider of a cost-based service shall allocate eligible and ineligible allowable costs in
accordance with the applicable Office of Management and Budget Circulars and related
applicable guidance as issued by the United States Office of Management and Budget.

§ 6100.645. Cost based rate setting.

(a) The Department will use the each provider’s most recently approved cost report, as
adjusted by the most recent Medicare Home Health Market Basket Index, to establish the

prov1der s cost based rates in each ﬁscal year eest—based—;ate—set&ng—methodeleg—te—est&bhsh—a

(eb) The A provider shall complete the cost report in accordance with this chapter
prospectively.

(d-c) The cost data submitted by the a provider es-the in an approved cost report, as adjusted
by the Medicare Home Health Market Basket Index, will be-used-te-set establish the provider’s
cost based rates.

(e-d) The Department, upon the publication of advance public notice and after consideration
of public comments, wilt may adjust the cost report form and instructions based on changes in
the support definitions in the Federally-approved waivers and waiver amendments from the prior
cost reporting period.

(£e) Prior to the effective date of the cost based rates, the Department will publish as a notice
in the Pennsylvanza Bulletzn that explalns the cost-based rate settlng methodology for the ﬁscal

§ 6100.646. Cost-based rates for residential habilitation.

(a) The Department will review unit costs reported on a cost report.

(b) The Department will identify a unit cost as an outlier when that unit cost is at least one
standard deviation outside the average unit cost as compared to other cost reports submitted.
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(c¢) The Department, in setting rates, will divide a Provider’s allowable costs by the Provider’s

billed days. will-apply-a-racancyfactor to-residentinl habilitotion rates:

(d) A provider mayrequest can qualify the additional staffing costs above what is included in
the Department-approved cost report rate for current staffing if there is a new individual entering
the program who has above-average staffing needs or if an individual's needs have changed

Comment and Suggestion 6100.646:

See discussion on 6100.571. Expand discussion

significantly as specified in the individual's PSP.

§ 6100.647. Allowable costs.

Allowable costs are documented costs that in their nature and amount are costs incurred by a
prudent person under the circumstances prevailing at the time the decision was made to incur the
costs and are ordinary and necessary costs for the provision of HCBS as prescribe in this
Chapter.
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Comment and Suggestioh 6100.648: In a single payer system, which does not reimburse a
Provider’s full allowable cost, why does the Department seek to impose limitations on
donations? How is that remotely equitable?

§ 6100.649. Management fees.

A cost included in the provider's management fees must meet the standards in § 6100.647
(relating to allowable costs).

§ 6100.650. Consultants.

(a) The cost of an independent consultant necessary for the administration or provision of an
HCBS is an allowable cost.

(b) The provider shall have a written agreement with a consultant. The written agreement
must include the following:

(1) The administration or provision of the HEBS service to be provided.

(2) The rate of payment.

—3The method-of payment:
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Comment and Suggestion 6100.650: The Department must explain the necessity for (b)(3)

§ 6100.651. Governing board.

(a) Compensation for governing board member duties is not an allowable cost.
(b) Allowable costs for a governing board member include the following:
(1) Meals, lodging and transportation while participating in a board meeting or function.

(2) Liability insurance coverage for a claim against a board member that was a result of the
governing board member performing official governing board duties.

(3) Training related to the delivery of an HCBS.

(c) Allowable expenses for governing board meals, lodging and transportation, paid through
HCBS funding, are limited to the Commonwealth-established reimbursement limits applicable
for Commonwealth employees.

(1) Nothing in this subsection restricts the amount supplemented by the provider.

(2) Nothing in this subsection applies Commonwealth-established policies and practices
beyond the reimbursement limits for meals, lodging and transportation.

§ 6100.652. Compensation.

(8) Compensation for staff persons, including pension, health care and accrued leave benefits,
is an allowable cost.

(c) Internal Revenue Service statutes and regulations and applicable Office of Management
and Budget Circulars and related applicable guidance as issued by the United States Office of
Management and Budget apply regarding compensation, benefits, bonuses and severance

payments.
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Comment and Suggestion 6100.652: The provisions in (b) are covered in (c)

§ 6100.653. Training.

The cost of training related to the delivery of an HCBS is an allowable cost.
§ 6100.654. Staff recruitment.

The cost relating to staff recruitment is an allowable cost.
§ 6100.655. Travel.

(a) A travel cost, including meals, lodging and transportation, is allowable.

(b) Allowable expenses for meals, lodging anci transportation, paid through HCBS funding,
are limited to the Commonwealth-established reimbursement limits applicable for
Commonwealth employees.

(1) Nothing in this subsection restricts the amount supplemented by the provider.

(2) Nothing in this subsection applies Commonwealth-established policies and practices
beyond the reimbursement limits for meals, lodging and transportation.

§ 6100.656. Supplies.
The purchase of a supply is an allowable cost if the supply is used in the normal course of
business and purchased in accordance with applicable Office of Management and Budget

Circulars and related applicable guidance as issued by the United States Office of Management
and Budget.

§ 6100.657. Rental equipment and furnishing.

Rental of equipment or furnishing is an allowable cost if the rental is mere as cost-efficient
thes as purchasing.

§ 6100.658. Communication.

The following communication costs that support the administration or provision of an HCBS
are allowable costs:

(1) Telephone.
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(2) Internet connectivity.
(3) Digital imaging.
(4) Postage.
(5) Stationary.
(6) Printing.
§ 6100.659. Rental of administrative space.

(a) The cost of rental of an administrative space, from a related or unrelated party for a
programmatic purpose for an HCBS, is allowable, subject to the following:

(1) A new lease with an unrelated party must contain a provision that the cost of rent may not
exceed the rental charge for similar space in that geographical area.

(2) The cost of rent under a lease with a related party is limited to the lessor's actual allowable
costs as provided in § 6100.663 (relating to fixed assets of administrative buildings).

(3) The rental cost under a sale-leaseback transaction, as described in Financial Accounting
Standards Board Accounting Standards Codification Section 840-40, as amended, is allowable
up to the amount that would have been allowed had the provider continued to own the property.

(b) The allowable cost amount may include an expense for the following:

(1) Maintenance.

(2) Real estate taxes as limited by § 6100.660 (relating to occupancy expenses for
administrative buildings).

(c) The provider shall only include expenses related to the minimum amount of space
necessary for the provision of the HCBS.

(d) A rental cost under a lease which is required to be treated as a capital lease under the
Financial Accounting Standards Board Accounting Standards Codification Section 840-10-25-1,

as amended, is allowable up to the amount that would have been allowed had the provider
purchased the property on the date the lease agreement was executed.

. . s cludes the folloming
— 1) Profit:
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§ 6100.660. Occupancy expenses for administrative buildings.

(a) The following costs are allowable costs for administrative buildings:

(1) The cost of a required occupancy-related tax and payment made instead of a tax.

(2) An associated occupancy cost charged to a specified service location. The associated
occupancy cost shall be prorated in direct relation to the amount of space utilized by the service

location.

(3) The cost of an occupancy-related tax or payment made instead of a tax, if it is stipulated in
a lease agreement.

(4) The cost of a certificate of occupancy.
(b) The provider shall keep documentation that a utility charge is at fair market value.

(c) The cost of real estate taxes, net of available rebates and discounts, whether the rebate or
discount is taken, is an allowable cost.

(d) The cost of a penalty resulting from a delinquent tax payment, including a legal fee, is not
an allowable cost.

§ 6100.661. Fixed assets.
(a) A fixed asset cost is an allowable cost.

(b) The provider shall determine whether an allowable fixed asset shall be capitalized,
depreciated or expensed in accordance with the following conditions:

(1) The maximum allowable fixed asset threshold as defined in applicable Office of
Management and Budget Circulars and related applicable guidance as issued by the United
States Office of Management and Budget.

(2) Purchases below the maximum allowable fixed asset threshold shall be expensed.

(¢) The provider shall select the method used to determine the amount of depreciation charged
in that year for the year of acquisition.

(d) The provider shall include depreciation based on the number of months or quarters the
asset is in service or a half-year or full-year of depreciation expense.
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(e) The provider may not change the method or procedure, including the estimated useful life
and the convention used for an acquisition, for computing depreciation without prior written
approval from the Department.

(f) The provider acquiring a new asset shall have the asset capitalized and depreciated in
accordance with the Generally Accepted Government Auditing Standards. The provider shall
continue using the depreciation method previously utilized by the provider for assets purchased
prior to July 1, 2011.

(g) The provider shall keep the following:

(1) The title to any fixed assets that are depreciated.

(2) The title to any fixed assets that are expensed or loans amortized using Department
funding.

(1) A provider in possession of a fixed asset shall do the following:
(1) Maintain a fixed asset ledger or equivalent document.

(2) Utilize reimbursement for loss, destruction or damage of a fixed asset by using the
proceeds towards eligible waiver program expenditures.

() The cost basis for depreciable assets must be determined and computed as follows:

(1) The purchase price if the sale was between unrelated parties.

(2) The seller's net book value at the date of transfer for assets transferred between related
parties.
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(3) The cost basis for assets of an agency acquired through stock purchase will remain
unchanged from the cost basis of the previous owner. '

(k) Participation allowance is permitted up to 2% of the original acquisition cost for fully
depreciated fixed assets.

(1) Participation allowances shall only be taken for as long as the asset is in use.

(3) Depreciation and participation allowance may not be expensed at the same time for the

Comment and Suggestion 6100.661:

For (h): This is likely an oversight by the drafter: Fixed assets are overwhelmingly purchased
with Fixed-Rate or Ineligible revenues (not by provider choice, they are not Eligible
residential expenses). To start moving funds between the Eligible and Ineligible or Eligible
and Fixed-Rate (Cost-Based and Set Cost) sides of accounting is problematic and invites co-
mingling of funds in various directions. Under the existing methodology, segregation of
accounts is necessary: Fixed-Rate funds should pay for Fixed Rate costs and Cost-Based
funds should pay for Cost-Based expenses.

As proposed, section 661 h does not consider that there may be fixed assets that are
ineligible, in support of the homes and reimbursed as ineligible on the fee schedule, and other
assets that are eligible in support of administration and reflected on the cost report.

For accounting purposes, any receipts from the disposal of a fixed asset, or, frankly any asset,
should reduce depreciation expenses in that year, to the extent that the receipt exceeds any
remaining depreciable amounts. So, for example, a $500 item is depreciated by $400 over
several years. The remaining depreciable balance is $100. Should the receipts from the
disposal be in excess of $100, the amount above $100 would be considered as income. The
rationale here is that you spent $500 for the item so you are permitted to depreciate $500 over
several years. As you still have $100 and as you disposed of the asset, you may not claim the
$100 as expense, the first $100 of receipts for it should not offset current year depreciation.
Any amount above $100 would be profit on the asset and should offset depreciation expense.

If the $500 was fully depreciated and you received $100 in disposal, then .661 h would be ok
assuming that the asset was an “eligible” cost based fixed asset.

Any asset solely used in support of a fee schedule service .661 h should not apply.

same asset.
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§ 6100.662. Motor vehicles.

The cost of the purchase or lease of motor vehicles and the operating costs of the vehicles is an
allowable cost in accordance with the following:

(1) The cost of motor vehicles through depreciation, participation allowance, expensing or
amortization of loans for the purchase of a vehicle is an allowable expense. Depreciation and
lease payments are limited in accordance with the annual limits established under section 280F
of the Internal Revenue Code (26 U.S.C.A. § 280F).

(2) The provider shall keep a daily log detailing the use;-maintenance-and services-activities
of vehicles.

(3) The provider shall analyze the cost differences between leasing and purchase of vehicles
and the most practicable economic alternative shall be selected.

(4) The provider shall keep documentation of the cost analysis.

(5) The pérsonal use of the provider's motor vehicles is prohibited unless a procedure for
payback is established and the staff person reimburses the program for the personal use of the
motor vehicle.

§ 6100.663. Fixed assets of administrative buildings.

(a) An administrative building acquired prior to June 30, 2009, that is in use for which the
provider has an outstanding original loan with a term of 15 years or more is an allowable cost for
the provider to continue to claim principal and interest payments for the administrative or
nonresidential building over the term of the loan.

(b) The provider shall ensure a down payment made as part of the asset purchase shall be
considered part of the cost of the administrative building or capital improvement and depreciated
over the useful life of the administrative building or capital improvement.

(d) The provider shall use the depreciation methodology in accordance with § 6100.661
(relating to fixed assets).

(e) The provider may not claim a depreciation allowance on an administrative building that is
donated.
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(g) The title of any administrative building acquired and depreciated shall remain with the
enrolled provider.

§ 6100.664. Residential habilitation vacancy.

(c) The A provider may not limit the an individual's leave days.

(d) The grounds for a change in a provider or a transfer of an individual against the
individual's wishes under § 6100.303 (relating to reasons for a transfer or a change in a
provider) do not apply to a transfer under subsection (e).

(e) The provider may not transfer an individual due to the individual's absence until after the
provider has received written approval from the Department.

§ 6100.665. Indirect costs.

(a) An indirect cost is an allowable cost if the following criteria are met:

(1) The proyider shall have a cost allocation plan.

(2) Costs are authorized in accordance with applicable Office of Management and Budget
Circulars and related applicable guidance as issued by the United States Office of Management

and Budget and § 6100.647 (relating to allowable costs).

(b) The provider shall consider the reason the cost is an indirect cost, as opposed to a direct
cost, to determine the appropriate cost allocation based on the benefit to the HCBS.

(c) If a cost is identified as an indirect cost, the cost will remain an indirect cost as long as
circumstances remain unchanged.
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§ 6100.666. Moving expenses.

(a) The actual cost associated with the relocation of a waiver support location is allowable.

§ 6100.667. Interest expense.

(a) Short-term borrowing is a debt incurred by a provider that is due within 1 year.

(b) Interest cost of short-term borrowing from an unrelated party to meet actual cash flow
requirements for the administration or provision of an HCBS is an allowable cost.

§ 6100.668. Insurance.

The cost for an insurance premium is allowable if it is limited to the minimum amount needed

to cover the loss or provide for replacement value.;-ineluding-thefollowing:
16 L liabilitv,
—2Casualty-
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§ 6100.669. Other allowable costs.
(a) The following costs are allowable if they are related to the administration of HCBS:
(1) Legal fees with the exception of those listed in subsection (b).
(2) Accounting fees, including audit fees.
(3) Information technology costs.

(4) Professional membership dues for the provider, excluding dues or contributions paid to
lobbying groups.

(5) Self-advocacy or advocacy organization dues for an individual, excluding dues or
contributions paid to lobbying groups. This does not include dues paid to an organization that has
as its members, or is affiliated with an organization that represents, individuals or entities that are
not self-advocates or advocates.

(b) Legal fees for prosecution of claims against the Commonwealth and expenses incurred for
claims against the Commonwealth are net allowable ualess in full if the provider prevails-at-the
hearing. In the event the Commonwealth and the Provider amicably resolve the Provider’s

Comment and Suggestion 6100.669: Where a Provider in good faith challenges Department
action and the parties resolve the dispute and so avoid the cost and uncertainty of time
consuming litigation for both parties, the legal fees and costs incurred by the provider must
be recognized.

claim(s), one-half of the provider’s documented legal fees are allowable costs.

§ 6100.670. Start-up cost.
(a) A start-up cost shall be utilized only for a one-time activity related to one of the following:
(1) Opening a new location.

(2) Introducing a new product or support.
(3) Conducting business in a new geographic area.

(4) Initiating a new process.
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(5) Starting a new operation.

(b) Within the approved waiver appropriation, a start-up cost may be approved and authorized
by the Department in accordance with the Department's Federally-approved waivers and waiver
amendments.

(c) A start-up cost shall be authorized in accordance with Standard Operating Procedure 98-5
issued by the American Institute of Certified Public Accountants (SOP 98-5), as amended.

§ 6100.671. Reporting of start-up cost.
(a) A start-up cost that has been reimbursed by the Department shall be reported as income.

(b) A start-up cost within the scope of Standard Operating Procedure 98-5 shall be expensed
as the costs are incurred, rather than capitalized.

§ 6100.672. Cap-en Start-up cost(s).

(2 - Hp-66 be pent—The Department shall pay up

to $40,000 for approved start-up costs.

(b) A request for a waiver in accordance with § 6100.43 (relating to regulatory waiver) may
be requested if the waiver conditions in § 6100.43 and one of the following conditions are met:

(1) The start-up cost provides greater independence and access to the community.
(2) The start-up cost is necessary to meet life safety code standards.
(3) The cost of the start-up activity is more cost effective than an alternative approach.
ROOM AND BOARD
§ 6100.681. Room and board applicability.

Sections 6100.682—6100.694 apply for the room and board rate charged to the individual for
residential habilitation.

§ 6100.682. Support to the individual.

(a) If an individual is not currently receiving SSI benefits, the provider shall provide support
to the individual to contact the appropriate county assistance office.

(b) If an individual is denied SSI benefits, the provider shall assist the individual in filing an
appeal, if desired by the individual.
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(c) The provider shall assist the individual to secure information regarding the continued
eligibility of SSI for the individual.

§ 6100.683. No delegation permitted.

The provider shall collect the room and board from the individual or the person designated by
the individual directly and may not delegate that responsibility.

§ 6100.684. Actual provider room and board cost.
(2) The total amount charged for the individual's share of room and board may not exceed the
actual documented value of room and board provided to the individual, minus the benefits

received as specified in § 6100.685 (relating to benefits).

(b) The provider shall compute and document actual provider room and board costs each time
an individual signs a new room and board residency agreement.

(¢) The provider shall keep documentation of actual provider room and board costs.

§ 6100.685. Benefits.

() The provider shall assist an individual in applying for energy assistance, rent rebates, food
stamps and similar benefits.

(b) If energy assistance, rent rebates, food stamps or similar benefits are received, the
provider shall deduct the value of these benefits from the documented actual provider room and
board cost as specified in § 6100.684 (relating to actual provider room and board cost) before
deductions are made to the individual's share of room and board costs.

(¢) An individual's energy assistance, rent rebates, food stamps or similar benefits may not be
considered as part of an individual's income or resources.

(d) The provider may not use the value of energy assistance, rent rebates, food stamps or
similar benefits to increase the individual's share of room and board costs beyond actual room
and board costs as specified in § 6100.684.

§ 6100.686. Room and board rate.

(a) If the actual provider room and board cost as specified in § 6100.684 (relating to actual
provider room and board cost), less any benefits as specified in § 6100.685 (relating to benefits),
is more than 72% of the SSI maximum rate, the following criteria shall be used to establish the

room and board rate:

(1) An individual's share of room and board may not exceed 72% of the SSI maximum rate.
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(2) The proration of board costs shall occur after an individual is on leave from the residence
for a consecutive period of 8 days or more. This proration may occur monthly, quarterly or
semiannually as long as there is a record of the board costs that were returned to the individual.

(b) If an individual has earned wages, personal income from inheritance, Social Security or
other types of income, the provider may not assess the room and board cost for the individual in
excess of 72% of the SSI maximum rate.

(c) If available income for an individual is less than the SSI maximum rate, the provider shall
charge 72% of the individual's available monthly income as the individual's monthly obligation
for room and board.

(d) An individual shall receive at least the monthly amount as established by the
Commonwealth and the Social Security Administration for the individual's personal needs
allowance.

§ 6100.687. Documentation.
If the actual provider room and board cost charged to an individual as specified in § 6100.684
(relating to actual provider room and board cost) is less than 72% of the SSI maximum rate, the

provider shall keep the following documentation:

(1) The actual value of the room and board is less than 72% of the current maximum SSI
monthly benefit.

(2) The Social Security Administration's initial denial of the individual's initial application for
SSI benefits and the upholding of the initial denial through at least one level of appeal.

§ 6100.688. Completing and signing the room and board residency agreement.

(a) The provider shall ensure that a room and board residency agreement, on a form specified
by the Department, is completed and signed by the individual annually.

(b) If an individual is adjudicated incompetent to handle finances, the individual's court-
appointed legal guardian shall sign the room and board residency agreement.

(c) If an individual is 18 years of age or older and has a designated person for the individual's
benefits, the designated person and the individual shall sign the room and board residency

agreement.

(d) The room and board residency agreement shall be completed and signed in accordance
with one of the following:

(1) Prior to an individual's admission to residential habilitation.
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(2) Prior to an individual's transfer from one residential habilitation location or provider to
another residential habilitation location or provider.

(3) Within 15 days after an emergency residential habilitation placement.
§ 6100.689. Modifications to the room and board residency agreement.

(a) If an individual pays rent directly to a landlord, and food is supplied through a provider,
the room provisions shall be deleted from the room and board residency agreement and the
following shall apply:

(1) The individual shall pay 32% of the SSI maximum rate for board.

(2) If an individual's income is less than the SSI maximum rate, 32% of the available income
shall be charged to fulfill the individual's monthly obligations for board.

(b) If an individual pays rent to a provider, but the individual purchases the individual's own
food, the board provisions shall be deleted from the room and board residency agreement and the
following shall apply: '

(1) The individual shall pay 40% of the SSI maximum rate for room.

(2) If an individual's income is less than the SSI maximum rate, 40% of the available income
shall be charged to fulfill the individual's monthly obligations for room.

§ 6100.690. Copy of room and board residency agreement.

(a) A copy of the completed and signed room-and board residency agreement shall be given to
the individual, the individual's designated person and the individual's court-appointed legal
guardian, if applicable.

(b) A copy of the completed and signed room and board residency agreement shall be kept in
the individual's record.

§ 6100.691. Respite care.

There may not be a charge for room and board to the individual for respite care if respite care
is provided for 30 days or less in a Commonwealth fiscal year.

§ 6100.692. Hospitalization.

There may not be a charge for room and board to the individual after 30 consecutive days of
being in a hospital or rehabilitation facility and the individual is placed in reserved capacity.

§ 6100.693. Exception.
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There may not be a charge for board to the individual if the individual does not take food by
mouth.

§ 6100.694. Delay in an individual's income.

If a portion or all of the individual's income is delayed for 1 month or longer, the following
apply:

(1) The provider shall inform the individual, the individual's designated person or the
individual's court-appointed legal guardian in writing that payment is not required or that only a
small amount of room and board payments is required until the individual's income is received.

(2) Room and board shall be charged to make up the accumulated difference between room
and board paid and room and board charged according to the room and board residency
agreement.
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Comment and Suggestion 6100.711: Language added to 6100.571 covers this section

ENEFORCEMENT-COMPLIANCE
§ 6100.741. Sanetions Imposition of remedies.

(a) The Department has-the-autherity-to will enforee assure compliance with the provisions of
this chapter through an-array-of sanetions the imposition of the remedies described in this section
and 55 Pa Code § 1101.74 — 1101.77. The specific remedy that may be imposed will depend on
facts relating to the regulatory infraction.

(b) a; $ g art 3 irg: The Department
may impose a sanction upon a finding that a provider has committed a regulatory violation(s)
including but not limited to:

(@) (1) Eailure refusal to submit an acceptable corrective action plan in accordance with the
time frame specified by the Department and as specified in § 6100.42(e) (relating to monitoring
compliance).

(3) (2) Eailure refusal to implement a corrective action plan or a directed corrective action
plan, including the compliance steps and the timelines in the plan.

—4)(3) Fraud;-deceitor-falsification-of intentional submission of false or misleading documents
or information related to the provision of services under this chapter.

(5)(4) Eailure refusal to provide free and full access to the provider’s premises for lawfully

authorized purposes to the Department, the designated managing entity, or other authorized
Federal or State officials.
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(6)(5) Failure to provide requested documents or other requested information in a timely
manner upon the receipt of reasonable, advance written notice of the request ef from the

Comment and Suggestion 6100.741:

Text has been added/deleted to reflect clarity, brevity and reasonableness. Terminology such
as “enforcement” and “sanctions” and “array of sanctions” is outdated and not reflective of
the purpose and intent of this section.

Department, the designated managing entity, or an authorized Federal or State agency.

§ 6100.742. Axrray-efsanetions: Types of remedies.

(a) After affording a provider written notice of an alleged regulatory violation and the
opportunity to challenge the violation(s) under 55 Pa. Code Chapter 41, the Department may
apply the following remedies:

(1) Recouping, suspending or disallowing a payment to the provider.

(2) Terminatinge a provider agreement for participation in an HCBS waiver program.

(3) Prohibiting the delivery of supperts services to a new individual.

(4) Prohibiting the provision of specified suppests services at a specified location.

(5) Prohibiting the enrollment of a new support location.

—e)- 6100.742 (b) The Department may shall consider the following variables facts when
determining and implementing &-sanetion-or-eombination-ef sanctions a remedy:
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(1) The seriousness of the eondition infraction—speeified-in-§—6100-741(b)-
(2) The ecentinued-nature duration of the eondition infraction in-§—61+00-741b)-

(3) The repeated nature of the eendition infraction in-§—6100-741(b)-

Comment and Suggestion 6100.743: The Department, in determining the nature and scope of
a particular remedy, may not act in capricious disregard of the facts that underlie the
regulatory violation. The Department’s notion that it “may” consider “variables” in
determining a remedy is unsupported in law. Here again, the Department wrongly presumes
unfettered discretion in its application of regulations. The Department is duty-bound to act in
accordance with actual facts and must avoid the contrary, untenable and mistaken view that it
possesses “full discretion” to take any action in an otherwise regulated environment.

Comment and Suggestion 6100.744: This section was incorporated into §6100.741.
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